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PER CURI AM *

Plaintiffs-appellants Braspetro Ol Services Co. and
Petroleo Brasileiro S. A appeal the district court’s dismssal of
their case, arguing that the district court erred in enforcing a
forum sel ection clause against them For the foll ow ng reasons,
we AFFI RM

| . FACTUAL AND PROCEDURAL BACKGROUND

In 1996 plaintiffs-appellants Braspetro G| Services Co.

(“Brasoil”), a corporation organi zed under the |laws of the Cayman

| slands, B.WI., and Petroleo Brasileiros SA (“Petrobras”)?, a

Pursuant to 5" CR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5" QR R 47.5. 4.

. Brasoil is an indirect subsidiary of Petrobras.
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Brazilian corporation (collectively the “plaintiffs”), invited

bi ds on a project for the conversion of a large crude carrier
into an oil platformfor use off the shore of Brazil. WMdec,

Inc. (“Mddec”), a Japanese conpany, joined with Maritima Navegc~o
e Engenharia Ltda., a Brazilian conpany, to forma consortium
(the “Consortiunt) to bid on the project. The plaintiffs awarded
the contract to the Consortium the |owest qualified bidder.

Def endant - appel | ee Mbdec (USA), Inc. (“Mdec USA’), a corporation
domciled in Texas, was not a nmenber of the Consortium at that
time, but pursuant to a witten appointnment, Mdec USA acted as
attorney-in-fact for Mbdec and participated in the bidding and
negoti ati ons.

In March 1997, the plaintiffs and the Consortium entered
into a contract (the “Conversion Contract”) which required the
Consortiumto conplete the project within a specified tinme, and
inreturn the plaintiffs agreed to pay the Consortium about $289
mllion. Another contractual provision required the Consortium
to provide a performance bond for the full contract price upon
t he execution of the Conversion Contract. The Consortiumdid not
post the bond upon execution of the contract, but several weeks
later it tendered performance in the formof a bond witten by
U. K. Quaranty and Bonding Corp., Limted (“UKGB").

The Conversion Contract also had a forum sel ection cl ause
designating R o de Janeiro, Brazil as the forum for any disputes
arising fromthe contract. The plaintiffs allege that Mddec USA
joined the Consortiumin 1997, and further allege that, as a

result, Mddec USA accepted joint and several liability for the
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Consortium s duties and obligations under the Conversion
Contract. The Consortiumdid not conplete the project by the
specified date, and although the plaintiffs mtigated their
damages by conpl eting the project using subcontractors and
suppliers, the Consortiumdid not reinburse the plaintiffs for
t hose expenses. The plaintiffs then attenpted to recover their
| osses by collecting on the bond, but UKGB refused to honor the
bond. Miltiple lawsuits originated fromthis all eged breach of
t he Conversion Contract and UKGB' s refusal to honor the bond.

In 2002, the plaintiffs filed suit agai nst other nenbers of
t he Consortium (Modec, Maritima Navegac~o e Engenharia Ltda and
Maritima Overseas, Inc.?) in the 32nd Civil Bench Court in Rio de
Janeiro, Brazil. That suit is currently pending. |In that sane
year, the plaintiffs filed suit in a New York state court agai nst
UKGB, the bond witer. The New York court dism ssed that case on
forum non conveni ens grounds, holding that Brazil was the
appropriate forumin which to litigate the clains related to the
bond.

On January 11, 2006, the plaintiffs filed the instant suit
agai nst Mbdec USA for breach of contract, unjust enrichnent,
fraud, and civil conspiracy in the Southern District of Texas.?

The plaintiffs allege that nenbers of the Consortium including

2 The plaintiffs allege that Maritima Overseas, Inc. joined
the Consortiumin Septenber 1997 at the sane tine as Mddec USA

3 The Southern District of Texas is where Mddec USA resides
and the judicial district where many of the acts underlying this
litigation allegedly occurred. The plaintiffs therefore contend,
and Modec USA does not dispute, that in the absence of
enforcenent of the forum sel ection clause, venue is proper in the
Southern District of Texas to 28 U . S.C. § 1391(a).
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Modec USA, breached the Conversion Contract when they failed to
conplete the project, failed to pay various subcontractors and
suppliers, and did not provide a “first-class bond”, and that
Modec USA is jointly and severally liable for the breach of the
Consortium s duties and obligations under the Conversion
Contract. The plaintiffs also assert that Mddec USA partici pated
in a fraudul ent conspiracy to obtain a faulty perfornmance bond
and to induce the plaintiffs to award the project to the
Consortium The other nenbers of the Consortiumare not parties
to this lawsuit.

The district court granted Mbdec USA's notion to dismss the
conplaint on the grounds that the plaintiffs and Modec USA were
bound by the forum sel ection clause and that enforcenent of the
forum sel ection cl ause was not unjust or unreasonable. The court
al so held, alternatively, that it had discretion to dismss the
suit under the first-to-file rule because the litigation in Texas
was duplicative of the litigation in Brazil. The plaintiffs now
appeal .

1. DI SCUSSI ON

On appeal, the plaintiffs contend that the district court
shoul d not have enforced the forum sel ection cl ause.

Specifically, the plaintiffs assert that the district court erred
by (1) determning that the instant case was duplicative of the
Brazilian suit, (2) applying the first-to-file rule to the
plaintiffs’ clains, (3) holding that the chall enged behavior is
within the scope of the forum selection clause, and (4) rejecting

the plaintiffs’ contention that applying the forum sel ection
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clause i s unjust and unreasonabl e under the circunstances.
We review a district court’s decision to enforce a forum

sel ection cl ause de novo. Hell enic Inv. Fund, Inc. v. Det Norske

Veritas, 464 F.3d 514, 517 (5th Cr. 2006). On a Rule 12(b)(3)
nmotion to dism ss for inproper venue, the court nust accept as
true all allegations in the conplaint and resolve all conflicts

in favor of the plaintiff. See, e.q., Murphy v. Schneider Nat’l,

Inc., 362 F.3d 1133, 1138 (9th Gr. 2004); 5B CHARLES ALAN WRI GHT
& ARTHUR R. M LLER, FEDERAL PRACTI CE AND PROCEDURE § 1352 (3d ed.
2004) .

Forum sel ection clauses play an inportant role in
i nternational contracting because they elimnate the “uncertainty
as to the forumfor disputes and applicable law [that] ‘w Il
al nost inevitably exist wth respect to any contract touching two

or nore countri es. Haynsworth v. The Corp., 121 F.3d 956, 962

(5th Gr. 1997) (quoting Scherck v. Al berto-Culver Co., 417 U. S.

506, 516 (1974)). Federal law applies to determ ne the
enforceability of forum selection clauses in both diversity and
federal question cases. 1d. Such clauses “are prima facie valid
and shoul d be enforced unless enforcenent is shown by the
resisting party to be ‘unreasonabl e’ under the circunstances.”

MS Brenen v. Zapata O f-Shore Co., 407 U S. 1, 10 (1972) (“The

Brenen”). A forum sel ection clause nmay be consi dered
unreasonabl e if:

(1) the incorporation of the forum selection
clause into the agreenent was the product of
fraud or overreaching; (2) the party seeking
to escape enforcenent “will for all practica
purposes be deprived of his day in court”
because of the grave inconvenience or
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unfairness of the selected forum (3) the
fundanmental unfairness of the chosen law wi ||
deprive the plaintiff of a renedy; or
(4) enforcenent of the forum sel ection cl ause
woul d contravene a strong public policy of the
forum state.

Haynsworth, 121 F.3d at 963. To qualify as unreasonable, the

fraud and overreaching nust be specific to the forum sel ection

clause. 1d. The party resisting application of the forum

sel ection clause has a “heavy burden of proof.” The Brenen, 407

U S at 17. Forum selection clauses are generally enforced.

See, e.qg., Carnival Cruise Lines, Inc. v. Shute, 499 U S. 585,

595 (1991) (enforcing a forumselection clause in a cruise line’'s
ticket contract). The Court “has enforced every forum sel ection
clause in an international contract that has cone before it”

since deciding The Brenen. Haynsworth, 121 F.3d at 963.

The plaintiffs urge that the forum sel ection clause does not
apply to the clains agai nst Modec USA because (1) the scope of
the fraud and conspiracy extends beyond the scope of the
Conversion Contract, and (2) the alleged acts of fraud and
conspiracy took place before the execution of that contract. The
plaintiffs allege that Modec USA is a nenber of the Consortium
and assuned all the duties of the Consortium under the Conversion
Contract, and we nust accept that allegation as true in review ng
a Rule 12(b)(3) dism ssal. Bef ore we can consider enforcing a
forum sel ection clause, we nmust first determ ne “whether the
clause applies to the type of clains asserted in the |awsuit,”

Terra Int’l, Inc. v. Mss. Chem Corp., 119 F. 3d 688, 692 (8th

Cr. 1997). In this inquiry we “look to the | anguage of the

parties’ contracts to determ ne which causes of action are
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governed by the forum selection clause[].” Mrinechance

Shi pping, Ltd. v. Sebastian, 143 F.3d 216, 222 (5th Cr. 1998).

Al t hough the Conversion Contract is witten in Portuguese,
the official English translation states:

The parties hereby elect the courts of the
Cty of Ro de Janeiro, State of R o de
Janeiro, as conpetent to solve any dispute or
controversy arising fromthe execution of this
Contract, wth express waiver of any other
court, regardless of any privilege thereof.

The term “arising” is generally interpreted as indicating a

causal connecti on. See Coreqgis Ins. Co. v. Am Health Found.,

Inc., 241 F.2d 123, 128 (2d Gr. 2001) (interpreting the phrase
“arising out of” in the context of an insurance policy and
observing that “[t]he phrase ‘arising out of’ is usually
interpreted as “indicat[ing] a causal connection.”) (quoting Am_

States Ins. Co. v. Quillermn, 671 N E 2d 317, 325 (Ghio C. App

1996) (alteration in original).

The plaintiffs’ contention that the forum sel ection cl ause
does not apply to the clains agai nst Modec USA because the clains
are outside the clause’s scope fails, as this assertion is
i nconsistent with the pleadings. In the pleadings, the
plaintiffs alleged “[t] he Conversion Contract obligated the
Consortiumto provide a Performance Bond for the full anount of
t he Conversion Contract.” Any fraudulent act in procuring that
bond, therefore, arose fromand grew out of the existence of the
requi renent in the Conversion Contract.

Further, to the extent that the plaintiffs assert that the
al l eged acts occurred before the execution of the Conversion

Contract and therefore did not arise out of the execution of the
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contract, this argunent is foreclosed by our circuit’s precedent.

In Haynsworth v. Lloyd’'s of London, the plaintiffs alleged fraud,

breach of fiduciary duty, and violations of the Texas Deceptive
Trade and Practice Consuner Protection Act and the Texas
Securities Act based on the defendants’ alleged efforts to induce
the plaintiffs to unwittingly underwite high-risk insurance
policies. 121 F.3d 956, 960-61 (5th Cr. 1997). As here, the

al | eged fraudul ent acts underlying the clains in Haynsworth

occurred before the parties entered into the agreenent with the
forum sel ection clause, and the district court enforced the forum
selection clause. |d. at 963-64. On appeal, the plaintiffs
asserted that the defendants nmade certain m srepresentations to
lure theminto agreeing to the forum sel ection clause, and that
they entered into the agreenents based on the alleged fraud. [d.
The court rejected that argunent, holding that any
m srepresentations that were made related to the contract as a
whole. 1d. at 963. Specifically, the court held that “fraud

must be specific to a forumselection clause . . . to
invalidate it . . . . [A]lllegations of such conduct as to the
contract as a whol eSSor portions of it other than the [forum
sel ection] clauseSSare insufficient; the clains of fraud

must be ained straight at the [forum sel ection] clause

to succeed.” |d. (internal citations omtted). The
alleged fraud in the instant case is not specific to the forum
sel ection clause but goes to both to the Conversion Contract as a
whol e and also to the bond requirenent contained in the contract.

The plaintiffs cite nunmerous district court cases in which
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courts have held that clainms based on fraudul ent acts nade before
a contract was entered into were not subject to forum sel ection
clauses in the contracts. Al are factually distinguishable.*

The plaintiffs also cite Farnml and I ndustries, Inc. V.

Frazier-Parrott Conmmodities, Inc., in which the Eighth Grcuit

did not enforce a forum sel ection clause within an agreenent that
it determned the plaintiff would not have nade in the absence of

fraud. 806 F.2d 848 (8th Cr. 1987), rev'd on other grounds,

Lauro Lines S.R L. v. Chasser, 490 U S. 495 (1989). But in

Farm and I ndustries, the Eighth GCrcuit limted its holding to

situations involving “a fiduciary relationship (such as between a
comodities broker and its custoner).” |d. at 851. The court

al so based its holding in part on Mssouri’s public policy

agai nst forum selection clauses in declining to enforce the
clause. 1d. at 852. No simlar fiduciary relationship exists
here, and we are not faced with a simlar public policy concern.

And finally, to the extent Farml and | ndustries m ght be

4 We discuss only the district court case npbst prom nently
featured in the plaintiffs’ brief. In Smth v. Lucent
Technol ogi es, No. 02-0481, 2004 W 515769, *2 (E.D. La. 2004),
the parties entered into a contract in 1999 for Lucent to provide
certain products to Actel, Inc. Then in 2000, those sane parties
entered into a loan and security agreenent that contained a forum
selection clause. |1d. Wen Actel’s bankruptcy trustee brought
suit against Lucent, alleging that it breached the 1999 contract,
the district court concluded that the forum sel ection clause in
the 2000 contract did not apply. 1d. at *13. The contract
containing the forum sel ection clause had already been fulfilled
and the court found that the clainms brought by the bankruptcy
trustee had no “di scernible association or link with those facts
that woul d support a parallel breach of contract claimwth
respect to the 2000 Agreenent.” 1d. In contrast, in the instant
case, the sane facts that support the fraud clai msupport a
paral l el breach of contract claim and the breach of the contract
containing the forum sel ection clause and the fraud acconpanyi ng
that breach are the focus of the conplaint.
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persuasive in the absence of these distinctions, it is

i nconsistent with our circuit’s precedent that allegations of
fraud in the inducenent of a contract nust relate specifically to
the forum sel ection clause to render that clause unenforceabl e.

Cf. Haynsworth, 121 F.3d at 962-63 (holding that to invalidate a

forum sel ection clause alleged fraud nust be specific to that
clause). Accordingly, the clains brought are within the scope of
the forum sel ection cl ause.
D. Unj ust and Unreasonabl e

To defeat the presunption that the forum sel ection clause at
i ssue here is valid, the plaintiffs nmust show that enforcenent in

this situation would be unreasonable and unjust. See The Brenen,

407 U.S. at 10. The plaintiffs contend that applying the cl ause
i s unreasonabl e and woul d effectively deny the plaintiffs their
day in court because (1) it would be very expensive and take a
long tine to bring suit against Mbdec USA in Brazil, and
(2) Modec USA has already argued that it is not part of the
Consortium and that the Conversion Contract does not apply to it.
These argunents do not satisfy the heavy burden the plaintiffs
have in denonstrating unreasonabl eness, particularly given that
one of the plaintiffs, Petrobras, is |ocated in Brazil and the
plaintiffs chose Brazil as the designated forum

In support of its argunent that the cost and tinme necessary
to bring suit against Mbddec USA in Brazil would be prohibitive,
the plaintiffs note that to serve Mddec USA, they would have to
utilize letters rogatory, a process that can take up to a year or

nmore. But as the plaintiffs waited nore than four years after
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bringing suit against the other nenbers of the Consortiumto file
this conpl ai nt agai nst Modec USA, their argunent that tine

consi derations nmake enforcenent of the forum sel ection cl ause
unreasonabl e i s unconvincing. Had the plaintiffs brought suit
agai nst Modec USA in 2002 when they filed suit against the other
parties, service mght well have been conplete at this point in
the litigation. And although the plaintiffs contend that if they
are forced to begin the tine-consumng |letters-rogatory process
now, w tnesses and evidence will |ikely becone stale, they cite
no specific evidence or wwtnesses. Again, the plaintiffs’ four-
year delay in bringing the suit agai nst Mbdec USA undercuts their
assertion that tine concerns require litigating this action in
the United States.

Further, the plaintiffs’ argunent that the procedures in
Brazil are onerous is undercut by the fact that they chose Brazi
as their designated forun. The plaintiffs were sophisticated
parties contracting voluntarily, and the plaintiffs do not allege
fraud specific to the inclusion of the forum sel ection cl ause.

Finally, the plaintiffs contend that Mbddec USA has not
consented to jurisdiction in Brazil. But Mddec USA al so has not
chal l enged Brazil’s jurisdiction or even been served with a
conplaint in the Brazilian litigation. And although Mddec USA
did argue in the district court that it is not part of the
Consortium and that the Conversion Contract does not apply to it,
this argunent challenges the nerits of the conplaint and does not
inply that Brazil would not have jurisdiction. The plaintiffs

have not satisfied their burden that it would be unjust or
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unreasonable to enforce the forum sel ection cl ause.

Because the clains at issue in this case fall within the
scope of the forum sel ection clause, and enforcenent of the
cl ause i s not unreasonabl e or unjust under these circunstances,
the district court did not err in enforcing the forum sel ection
clause. W need not and do not reach the remaining
i ssuesSSwhet her the district court properly determned that this
suit was duplicative of the Brazilian suit or whether the first-
to-file rule was properly appliedSSbecause those issues invol ve
alternative grounds relied on by the district court.

1. CONCLUSI ON
For the foregoing reasons, we AFFIRM the district court’s

judgnent and its subsequent order denying reconsideration.



