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PER CURI AM *

Plaintiff-Appellant Lawence Lee Gice, Jr. (“Gice”)
appeal s the district court’s order granting sunmmary judgnent on
his Title VII race discrimnation and retaliation clainms in favor
of his enployer, Defendant-Appell ee FMC Technol ogi es I nc.

(“FMCTI”). For the reasons that follow, we AFFI RM

Pursuant to 5THGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR R
47.5. 4.
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|. FACTUAL AND PROCEDURAL BACKGROUND

In March 2001, Grice, an African-Anmerican nmale, began
working tenporarily as an Assenbly Technician at FMCTI. On
Septenber 23, 2002, Gice becane a regular, full-tinme enpl oyee of
FMCTI as an Assenbler |I. As of the date of FMCTI's brief on
appeal, Gice renai ned enployed w th FMCTI

The position of Assenbler at FMCTI has four distinct
desi gnations ranging from Assenbler | to Assenbler |IV. The
di fference between each designation depends on the enpl oyee’s
anount of nechani cal experience: an Assenbler | generally has six
mont hs, an Assenbler Il has two to four years, an Assenbler |I
has at | east four years, and an Assenbler |1V generally has eight
or nore years. An Assenbler IV may al so serve as a Lead
Assenbl er, providing supervision for the other Assenblers.

A nmove from one Assenbl er designation to another is
considered job progression at FMCTI. FMCTI follows a “pronote
fromw thin” philosophy in making its hiring decisions. |t posts
all open positions for seven working days on bulletin boards at
each job site and on the conpany intranet. An enployee does not
need to fill out an application to progress to a higher |evel of
Assenbler. |If a logical successor exists for the posted
position, the posting states “candi date already identified.”
However, even when FMCTI identifies a candidate for a position,

it accepts applications and considers all candidates for the



post ed position.

On Cctober 6, 2004, Gice filed a charge of discrimnation
with the Equal Enploynent Qpportunity Conmm ssion (“EEOC),
alleging failure to pronote based on racial discrimnation and
retaliation. Gice’'s EEOCC charge states that “[he] believe[s]

[ he] was discrimnated agai nst because of [his] race and .
retaliated against.” Gice's statenent, attached to his EECC
charge, asserts that “[t] he adverse enpl oynent action conpl ai ned
of includes, without limtation, failure to pronote.” Gice’'s
EECC charge did not indicate the position to which FMCT
allegedly failed to pronote him

FMCTI has no record of Grice’s application for a pronotion
prior to his filing of the EECC charge. FMCTI’s records do
i ndi cate, however, that on Cctober 12, 2004, Janes Faucett
(“Faucett”), Gice’'s supervisor, initiated a job progression for
Gice, noving himfrom Assenbler | to Assenbler Il, retroactive
to October 1, 2004. Several days before Faucett initiated the
j ob progression, the FMCTI Human Resources Departnent received
notice of Gice's EECC charge. The Human Resources Depart nent
did not notify Faucett that Gice had filed an EEOC charge pri or
to Faucett’s decision to pronote Gice to Assenbler 11

On Novenber 19, 2004, Gice received a right-to-sue letter

fromthe EEOC. |n Decenber 2004, Gice filed suit against



FMCTI , ! asserting clains of race discrinmnation and retaliation
based on FMCTI's failure to pronote him in violation of Title
VII of the Cvil R ghts Act of 1964, 42 U S.C. 88 2000e-2(a)(1),
2000e-3(a) (2000).2 Gice alleges that FMCTI deni ed hi m nunerous
pronotions, although he provides only one exanple. Gice clains
that in April 2005, he applied for a Lead Assenbl er position and
was not pronpoted. He contends that during his interview for Lead
Assenbl er, Richard Meier, a supervisor, asked himif he would be
willing tolie for the conpany if asked to do so. According to
Gice, he responded no, and as a result, Faucett asked two other
enpl oyees to apply for |lead positions. FMCTI pronoted WIford
Cartha (“Cartha”) and Darren Mayo (“Mayo”), both of whom are
African- Anerican, to Lead Assenbler positions. Cartha had been
an FMCTI enpl oyee since Cctober 2001, and Mayo had been an FMCT
enpl oyee since January 1997.

Gice makes other clains of unfair treatnent. Gice alleges
that in January 2004, Faucett gave Mayo a bad evaluation. Gice
mai nt ai ns that Mayo convi nced Faucett to allow himto redo his
sel f-evaluation. After Mayo all egedly nmade changes to his self-

evaluation, Gice contends that Faucett gave Mayo a good

' Gice s suit was initially filed in Texas state court,
but FMCTI tinmely renoved the case pursuant to 28 U S.C. § 1331.

2 Gice also asserted a common |aw claimfor intentional
infliction of enotional distress. The district court granted
summary judgnent on this claim and Gice has not contested this
ruling on appeal.
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evaluation as well as a large pay raise.

Gice further contends that in June 2004 he submtted a
conplaint to the FMCTI Human Resources Departnent stating that he
was harassed when Faucett accused himof Iying on his tinme sheet
about a training class he attended with other Assenblers. Two of
the ot her Assenblers, Roy Bolten, who is Caucasian, and Tellis
Cannon, who is African-Anerican, left the class early and did not
report any tinme on their tinme sheets for attending the class.
Eric Smth, one of Gice’ s supervisors, questioned Gice and
ot hers about the length of the class and determned that Gice
had recorded the appropriate anount of tinme on his tinme sheet.
Gice filed a second conplaint to Human Resources about the
i ncident, alleging that Faucett had di scrimnated against him
because the Assenblers who left the class early were not
repri manded over their tine sheets. Human Resources investigated
Gice s allegations but found no evidence to support Gice’s
claim

In addition to his race discrimnation claim Gice contends
that FMCTlI retaliated against him Gice clains, inter alia,
that Faucett refuses to allow himto act as a step-up | ead when a
Lead Assenbler is absent, that he is watched nore closely than
ot hers, that he was wongly accused of forging a signature, that
Faucett falsified an incident report to make it | ook |Iike the
incident was Gice’s fault, that Faucett failed to inform him
that he was working the day shift upon returning fromleave, that
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Faucett holds safety neetings in the snoking area, that Faucett
called hima “little dog,” and that Faucett used the word
“nigger” in front of other enployees, but not in Gice's
presence. There is no record evidence that Gice filed another
EECC charge or anended his Cctober 6, 2004, EEQCC charge with any
of these allegations.

FMCTI filed a notion to strike Gice’s sumary judgnent
evidence and a notion for sunmary judgnent on all of Gice’s
clains. On April 6, 2006, the district court granted FMCTI’s
nmotion to strike Gice’'s summary judgnent evidence on the grounds
that the evidence contained i nadm ssabl e hearsay, factual
assertions | acking foundation, and sone tape recordi ngs never

proffered to FMCTI. See Gice v. FMC Techs., Inc., No. H 05-

1062, slip. op. at 7 (S.D. Tex. May 24, 2006). Specifically, the
district court struck two unsigned affidavits, Gice's second
affidavit, portions of Gice's first affidavit, the signed Lester
Conley affidavit, and the Ira Conley affidavit. [d.

On May 24, 2006, the district court granted sunmary j udgnment
in favor of FMCTI on all of Gice s clains.® Gice tinely
appeal ed the district court’s final judgnent, challenging the
court’s grant of summary judgnent on his race discrimnation and

retaliation clains. This court has jurisdiction pursuant to 28

3 The district court did not rely on any of the stricken
evidence in its order granting FMCTI's summary judgnent notion,
and neither do we since Gice has not challenged the order
striking portions of his summary judgnent evidence on appeal .
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UsS C § 1291.
1. STANDARD OF REVI EW
We review a district court’s order granting sumrary judgnent
de novo, applying the sane standard as the district court. See

Blow v. Gty of San Antonio, 236 F.3d 293, 296 (5th GCr. 2001).

Summary judgnent is appropriate only “if the pleadi ngs,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the noving party
is entitled to a judgnent as a matter of law” Feb. R Qv. P.
56(c). On a notion for summary judgnent, we view all facts in

the light nost favorable to the nonnoving party. See Fierros v.

Tex. Dep’t of Health, 274 F.3d 187, 190 (5th G r. 2001).

[11. DI SCUSSI ON
A. Title VI Franmework

The filing of an EECC charge is a prerequisite to bringing a

Title VIl suit in federal court. Younqg v. City of Houston, 906

F.2d 177, 179 (5th Gr. 1990). A Title VII plaintiff nust file a
charge of discrimnation with the EECC w thin 300 days of

| earning of the alleged unlawful enploynent action. See Huckabay

v. More, 142 F.3d 233, 238 (5th Gr. 1998) (explaining that for
states, |like Texas, that provide an adm nistrative nmechanismto
address conpl aints of enploynent discrimnation, the statutory

period is 300 days); see also 42 U S.C. 8§ 2000e-5(e)(1).



“Each discrete discrimnatory act starts a new clock for
filing charges alleging that act,” with discrete acts including,

inter alia, failure to pronote. Nat’'l R R Passenger Corp. V.

Morgan, 536 U. S. 101, 113, 114 (2002). An EEOC charge nust be
filed within the 300-day tinme period after the discrete
discrimnatory act occurred. 1d. at 113. However, if the
plaintiff is making a hostile work environnment claim then a
series of separate acts can collectively constitute one unl aw ul
enpl oynent practice and the entire tine period of the hostile
envi ronnent may be considered by the court for the purposes of
determning liability. 1d. at 116-18.

Assum ng the plaintiff has exhausted his adm nistrative
remedi es, then he can prove a claimof intentional discrimnation
or retaliation either by direct or circunstantial evidence. W
anal yze cases built upon the latter, like this one, under the

framework set forth in MDonnell Douglas Corp. v. Geen, 411 U S

792, 802 (1973). Under MDonnell Douglas, the plaintiff nust

first establish a prima facie case of his claim For race
discrimnation, this requires the plaintiff to showthat: (1) he
is a nmenber of a protected group; (2) he was qualified for the
position at issue; (3) he was discharged or suffered sone adverse
enpl oynent action by the enployer; and (4) he was repl aced by
soneone outside his protected group or he was treated | ess
favorably than other simlarly situated enpl oyees outside the

protected group. See Wweeler v. BL Dev. Corp., 415 F.3d 399, 405
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(5th Gr. 2005). For retaliation, the plaintiff nust establish
that: (1) he participated in an activity protected by Title VII;
(2) his enployer took an adverse enpl oynent action against him
and (3) a causal connection exists between the protected activity

and the adverse enploynent action. Banks v. E. Baton Rouge

Parish Sch. Bd., 320 F.3d 570, 575 (5th Gr. 2003); Cee V.

Principi, 289 F.3d 342, 345 (5th Cr. 2002). |If the plaintiff
makes a prima facie showi ng, the burden then shifts to the
enpl oyer to articulate a legitimte, nondi scrimnatory or

nonretaliatory reason for its enploynent action. See Russell v.

McKi nney Hosp. Venture, 235 F.3d 219, 222 (5th G r. 2000)

(discrimnation); CGee, 289 F.3d at 345 (retaliation). The

enpl oyer’s burden is only one of production, not persuasion, and
involves no credibility assessnent. Russell, 235 F.3d at 222.

| f the enpl oyer neets its burden of production, the plaintiff
then bears the ultimate burden of proving that the enployer’s
proffered reason is not true but instead is a pretext for the
real discrimnatory or retaliatory purpose. See id.* To carry
this burden, the plaintiff nust rebut each nondi scrimnatory or

nonretaliatory reason articulated by the enployer. Laxton v. Gp

Inc., 333 F.3d 572, 578 (5th Cr. 2003).

B. Application of Title VII Framework to Grice’s O ains

4 @ice has not argued a m xed-notive theory under this
court’s decision in Rachid v. Jack in the Box, Inc., 376 F.3d 305
(5th Gr. 2004).
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1. Race Discrimnation C aim

The district court held that Gice' s race discrimnation
claimeither had not been adm nistratively exhausted or failed on
the merits. The district court found that there was no evidence
that Gice applied for a Lead Assenbl er position between Decenber
11, 2003, and Cctober 6, 2004, the 300-day period prior to
Gice’ s Cctober 6, 2004, EECC charge. Based on this finding, the
district court concluded that Gice could not nmake out a prinma
facie case of race discrimnation on his failure to pronote claim
because there was no evidence Gice actually applied for a
position and was not pronoted. Instead, the district court noted
that FMCTlI actually progressed Grice from Assenbler | to
Assenbler Il effective Cctober 1, 2004.

The district court also rejected Gice’'s only exanpl e of
FMCTI’'s allegedly discrimnatory failure to pronote him the
April 2005 denial of pronotion. According to the district court,
this enpl oynent action constituted a discrete, discrimnatory
act, requiring Gice to file a new EEOC charge to cover the act.
Because Gice did not file an EECC charge on the April 2005
failure to pronote claim the district court held that Gice
failed to exhaust his adm nistrative renedies. The district
court further concluded that even if Gice had exhausted this
claim it would fail because Gice could not show that FMCT
pronot ed soneone outside of his protected class, as FMCTI had
pronoted Cartha and Mayo, both of whom are African- Anerican
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enpl oyees.

We agree with the district court. Gice has failed to
present any evidence that he filed any applications for the Lead
Assenbl er position (or any other Assenbler position) prior to
filing his EECC charge, nor has he presented any evidence that he
was not pronoted during this period. W also find no record
evi dence supporting Gice’'s allegations that he was treated | ess
favorably than other enployees. Even if Gice were able to
establish a prima facie case of race discrimnation (which he has
not), he cannot neet his ultimte burden of proving pretext.

See Russell, 235 F.3d at 222: see also Laxton, 333 F.3d at 578.

To the extent Gice is relying on his April 2005 denial of
pronmotion for his race discrimnation claim the district court
properly concluded that Gice failed to exhaust his
admnistrative renedies. Failure to pronbte is a discrete
discrimnatory act that starts a new clock for filing charges

alleging that act. See Mdirgan, 536 U. S. 113-14. Because Gice

was statutorily required to file this claimw thin 300 days of
the alleged failure to pronote, this claimis now tine-barred.
See id. Accordingly, we affirmthe district court’s order

granting summary judgnent on Gice’'s race discrimnation claim

2. Retaliation O aim

The district court held that Gice had not established a
prima facie case of retaliation. The district court determ ned

that Gice’'s alleged incidents of retaliation did not constitute
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adverse enpl oynent actions under Fifth Grcuit precedent. See,

e.q., Walker v. Thonpson, 214 F.3d 615, 629 (5th Cr. 2000)

(stating that adverse enploynent actions include only ultinmate
enpl oynent deci sions, such as hiring, granting |eave,
di schargi ng, pronoting, or conpensating).

We affirmthe district court’s judgnent on Gice’s
retaliation claim but because of an intervening decision by the
Suprene Court, our affirmance is for reasons different than those
articulated by the district court. Shortly after the district

court issued its decision, the Suprenme Court decided Burlington

Northern & Santa Fe Railway Co. v. Wite, --- US ----, 126 S

Ct. 2405 (2006), which altered the analysis of retaliation

clainms. In Burlington Northern, the Court rejected the approach

taken by several circuits, including this one, that required
plaintiffs to denonstrate an “ultimate enpl oynent decision” to
satisfy the “adverse enpl oynent action” elenent of a retaliation
claim The Court held that “a plaintiff nust show that a
reasonabl e enpl oyee woul d have found the chall enged action
materially adverse, ‘which in this context neans it well m ght
have di ssuaded a reasonabl e worker from maki ng or supporting a
charge of discrimnation.”” 126 S. C. at 2415 (quoting Rochon v.
Gonzal es, 438 F.3d 1211, 1219 (D.C. Gr. 2006) (interna
quotation marks and citation omtted)). The Court further
explained that “material adversity” is distinct from®“trivial
harnms”: “[a]n enpl oyee’s decision to report discrimnatory
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behavi or cannot i mruni ze that enpl oyee fromthose petty slights
or m nor annoyances that often take place at work and that al
enpl oyees experience.” 1d.

Despite this shift in analysis of retaliation clains, Gice
cannot prevail on his retaliation claim The allegedly
retaliatory incidents of which Gice conplains are either
unsupported by the record or so “trivial” that they do not appear
to be the sort of actions that would di ssuade a reasonabl e
enpl oyee fromreporting discrimnation. Cf. id. (noting that
“normal |y petty slights, m nor annoyances, and sinple |ack of
good manners will not” “deter victins of discrimmnation from
conplaining to the EECC, the courts, and their enployers.”)
(internal quotation marks and citation omtted). |In any event,

even if Gice could neet the Burlington Northern standard, he has

not attenpted to establish any causal |ink between the allegedly
retaliatory actions and his participation in a protected
activity. H s subjective belief that the incidents were
retaliatory, without nore, is not sufficient to survive sunmary

judgnent. See Haley v. Alliance Conpressor LLC 391 F.3d 644,

651 (5th Cr. 2004); Travis v. Bd. of Regents, 122 F.3d 259, 266

(5th Gir. 1997).5

° The district court also held that to the extent Gice was
attenpting to base his retaliation claimon an alleged hostile
wor k environnent, his claimwas not adm nistratively exhausted
because he did not allege hostile work environnent in his EECC
charge. Because Gice has not contested the district court’s
ruling on this issue, we affirm

- 13-



V. CONCLUSI ON
For the foregoing reasons, we AFFIRM the district court’s
judgnent in favor of FMCTI.

AFF| RMED.
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