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Henry L. Harrison (“Harrison”) filed this suit against his
former enpl oyer, Estes Express Lines (“Estes”) under Title VII
based on racial discrimnation.

The district court granted sunmary judgnment in favor of
Estes, holding that Harrison had not filed a tinely claimwth

t he Equal Enpl oynent Opportunity Conm ssion (“EEOCC’). For the

"Pursuant to 5" QR R 47.5, the Court has detern ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5" QR R 47.5. 4.



follow ng reasons, we AFFIRMthe decision of the district court.
l.

In 2001, Harrison applied for enploynent with Estes by
conpleting an application formthat required certain crimnal
hi story disclosures. The application asked applicants to |ist
all felony convictions which had occurred within 7 years of the
application date. Harrison had a crimnal conviction for cocaine
possessi on whi ch had occurred nore than 10 years prior to the
date of his application. Because the conviction was beyond the 7
year disclosure period, Harrison did not disclose it. Estes
hired Harrison on Septenber 1, 2001.

Harrison’s previous conviction was eventual |y di scovered by
Estes after the conpany conducted background checks on its
enpl oyees in February 2003. Harrison’s background check reveal ed
that his 1991 conviction carried a sentence of 12 years. Because
Harrison’s conviction and prison sentence appeared to conflict
with the enploynent history on his application, Estes requested
proof of Harrison's previous enploynment. Though the
docunent ati on provided by Harrison verified nost of his previous
enpl oynent, it also reveal ed i nconsistencies between the actual
dates of Harrison’s forner enploynent and the dates reported on
his application. Specifically, Harrison’s application indicated

that he was working during a period of tinme when he was actually



i ncar cer at ed.

Shortly after Harrison had provided the enpl oynent
verification docunentation to Estes, Estes term nated Harrison
effective March 7, 2003. The reason for the termnation is the
subj ect of sone dispute. Harrison cites evidence in the record
that Estes represented to himand to the state unenpl oynent
agency that he was fired because of the cocaine conviction.

Estes clainms that Harrison’s previous conviction was not a factor
and that Harrison was term nated because of the false statenents
he made in his application regarding his enploynent history.

Harrison asserts that while he and anot her bl ack enpl oyee
were fired for having crimnal convictions, Robert Allen, a white
enpl oyee with a previous crimnal conviction, was permtted to
keep his job despite his own crimnal background. Harrison's
sworn affidavit states that he | earned of Allen’s conviction back
in 2002 when he overheard Al len make statenments to co-workers
during lunch that he had been in prison.™

Three nonths after Harrison's term nation, on or about June

6, 2003, Harrison and his wife went to the EEOC s Houston

“"While Allen was al so subject to a crimnal background
check by Estes, that investigation did not reveal Allen’s
previous crimnal conviction because the conviction had occurred
outside the tine period exam ned. After discovery in this case
revealed Allen’ s previous conviction as well as information that
Al l en had provided false information in his job application,
Estes term nated Allen.



District Ofice. Harrison net with an EEOCC enpl oyee, Wanda
Johnson, to discuss his termnation. Harrison conplained to
Johnson that Estes had wwongfully termnated himfor failing to
di scl ose his previous felony conviction despite the fact that the
enpl oynent application did not require such a disclosure. He
clainms to have asked Johnson if the EECC would be able to
determ ne whether race was a factor in his termnation through an
i nvestigation of the backgrounds and races of other enpl oyees who
had recently been term nated. Although Harrison’s affidavit
i ndi cates that he knew of his white co-worker Allen’s conviction
and non-termnation during his first visit to the EECC, he did
not disclose that information to the Johnson or any other EEQCC
counsel or at that tine.
Johnson explained to Harrison that he would have to provide
the EEOCC with sonme additional information about other Estes
enpl oyees before the EEOCC could help himfile a charge. Harrison
states that the EECC did not inform himabout the 300-day
limtations period for the filing of a charge of discrimnation.
He agreed to return after he had devel oped nore information.
Harrison al so asserts that he filled out a two sided formon
green paper during his visit to the EEOCC. This green sheet,
whi ch Harrison states was either an intake or charge form is not

part of the record and Harrison’s testinony is the only evidence



of the docunent’s existence.

Over the course of the next year, Harrison says he attenpted
to contact the EEOC office on at |east two occasions to get nore
details on what he needed to do. He clains to have nmade calls
around Novenber of 2003 and February of 2004 and to have |eft
messages with his nanme and nunber. After seeking |egal advice,
Harrison returned to the EEOC office in person on August 23,
2004. At that tinme, he filed a discrimnation claimand
conpleted a charge form Harrison’s August 23, 2004 charge
all eges that Estes fired Harrison for having a felony conviction
and allowed a white worker wwth a felony conviction to continue
wor Ki ng.

Because Harrison’s term nation had occurred nore than 300
days before he filed his charge (his charge was filed 535 days
afterwards), the EEOC determ ned that Harrison’s conplaint was
not tinmely and di sm ssed the charge. Thereafter, Harrison filed
the present suit. The district court granted Estes’s notion for
summary judgnent on Harrison’s Title VIl clains on the basis that
Harrison had failed to file a charge with the EEOC wit hin 300-
days of the alleged discrimnatory violation. Harrison appeals
the district court’s grant of Estes’s notion for sumrary judgnent
on the basis that (1) equitable tolling principles can be applied

to excuse his nonconpliance with the 300 day filing period; or



(2) alternatively, he net the 300 day filing requirenent during
his initial nmeeting with the EEOCC and should be allowed to anmend
and correct any defects in that conplaint.
1.
A
In reviewing the granting of a notion for sunmary judgnent,
an appellate court reviews the district court’s decision de novo,

applying the sane standard as the district court. Price v. Fed.

Express Corp., 283 F.3d 715, 719 (5th G r. 2002). View ng

evidence in the [ight nost favorable to the nonnovant, sumrary
judgnent is proper only when no genuine issue of material fact

exi sts. Rubi nstein v. Admirs of the Tul ane Educ. Fund, 218 F. 3d

392, 399 (5th CGr. 2000). W reviewthe district court’s
determ nation on the applicability of equitable estoppel de novo.

Ramrez v. Gty of San Antonio, 312 F.3d 178, 183 (5th G

2002) .
Under Title VII, a plaintiff nust file a charge of
discrimnation within 300 days of the alleged discrimnatory act.

42 U.S.C. § 2000e-5(e)(1); Huckabay v. More, 142 F.3d 233, 238

(5th Gr. 1998). The 300-day filing period is subject to
equi tabl e doctrines such as tolling or estoppel. However, the
Suprene Court has held that such doctrines nmust be applied

sparingly. Nat’'l R R Passenger Corp. v. Mrgan, 536 U S. 101,




113- 14 (2002).

This court has recogni zed three possi bl e and non-excl usive
bases for tolling the tinme period for filing a charge: (1) the
pendency of a suit between the sane parties in the wong forum
(2) plaintiff’s unawareness of the facts giving rise to the claim
because of the defendant’s intentional conceal nent of them and
(3) the EEOCC's m sleading the plaintiff about the nature of her

rights. WI1son v. Sec’y, Dep’'t of Veterans Affairs, 65 F.3d 402,

404 (5th Gr. 1995). Harrison argues that equitable tolling is
appropriate in this case based on the latter two grounds. The
party who invokes equitable tolling bears the burden of

denonstrating that it applies in his case. Conaway v. Contro

Data Corp., 955 F.2d 358, 362 (5th Gr. 1992).

Harrison first argues that Estes m sled hi mabout the reason
for his termnation and failed to disclose the identities of
simlarly situated white enpl oyees who were not discharged.

Harrison’s assertions that he did not discover the facts
sufficient to support his claimand that Estes prevented himfrom
| earning such facts is not supported by the sunmary j udgnment
evidence. Harrison stated in his affidavit that he | earned that
Robert Allen had a crimnal background in 2002 when he heard
Allen talk about his prison tine in the break room at work.

Further, the sanme affidavit indicates that Harrison's visit to



the EEOC office in June 2003 was pronpted by his belief that two
bl ack enpl oyees were di scharged for previous convictions but that
no white enpl oyees were di scharged despite the fact that at | east
one white enpl oyee also had a crim nal background. Thus,
Harrison by his own adm ssion had fornmed a belief regarding

di scrimnation upon his first visit to the EECC. Because
Harrison had | earned sufficient facts to support filing his
discrimnation claimupon his first visit to the EECC, the 300-
day filing period began on or about June 9, 2003, at the |atest.

See Blunberg v. HCA Managenent Co., 848 F.2d 642, 645 (5th Cr

1988) (“The time begi ns when facts that woul d support a cause of
action are or should be apparent.”). As a result, Harrison's
claimis untinely since it was filed on August 23, 2004, at | east
350 days after Harrison | earned of those relevant facts.

Further, although Harrison alleges that Estes concealed its
discrimnatory intent by |ying about the reason for his
di sm ssal, any dispute between Harrison and Estes regarding the
notivation for his term nation cannot be said to have conceal ed

the facts relevant to his claim See Conaway, 955 F.2d at 363

(where an ADEA cl ai mant knew that three younger sal es persons had
been hired despite purported cut-backs in his departnent which
were used to justify his own term nation, claimnt knew enough

facts to support filing a claim.



Harrison next argues that the EECC failed to alert himto
the relevant tinme limtation or adequately assist himw th the
filing of his claimduring his initial visit. Because of these
failures, Harrison argues, equitable tolling is appropriate.

The EEOC did not affirmatively mslead Harrison by failing

to advise himof the applicable limtations period. See Conaway,

955 F. 2d at 363 (EEOC did not affirmatively m sl ead ADEA
plaintiff by failing to informhimof 300-day |imtations
period). Further, Harrison does not allege that the EECC
counsel or he encountered during his first visit msled himor
even actively discouraged himfromfiling a claim Nor does he
all ege that the counselor erred in her explanation of either the
| aws enforced by the EECC or the requirenents for filing a charge
of discrimnation. The record summary judgnent evidence belies
Harrison’s argunent that the EEOC m sl ed hi mabout the nature of
his rights. Accordingly, he may not receive equitable tolling of
the limtations period on that basis. Ramrez, 312 F.3d at 184
(“I'n order to invoke equitable tolling ... [a plaintiff] nust
denonstrate that the EEOC gave himinformation that was
affirmatively wong.”).
B
Finally, Harrison argues that even if equitable tolling is

not appropriate in this case, he gave the EEOC suffi cient



information during his first visit to initiate a charge by
filling out a two-sided green sheet of paper, which he asserts
was an intake or charge form He asserts that his second visit
to the EEOCC and the resulting paperwork should be treated as
anendnents to this original charge which could serve to cure any
defi ci enci es.

EECC regul ati ons recogni ze that a charge nmay be anended to
cure technical defects or om ssions and that such anmendnents w ||
relate back to the date the charge was first received. CF.R 8
1601. 12(b) (1991). However, Harrison’s post-deposition statenents
that he filled out a green sheet during his first visit to the
EECC was not enough evidence to raise an issue of material fact
wth regard to whether he filed a curable charge. The EECC
confirmed that its Houston office has no record of either a
charge or green sheet filed by Harrison agai nst Estes. Further,
Harrison’s deposition testinony about what transpired during his
June 2003 visit does not support an inference that he filled out
a charge format that tinme. Specifically, Harrison testified
that he did not energe fromhis neeting with the EECC counsel or
w th any paperwork, he did not sign any docunents requiring an
oath, and he did not believe that the EEOC was conducting an
investigation into his termnation after the neeting. Based on

this evidence, the district court correctly concl uded that

10



Harrison did not file any type of charge during his initial visit
to the EEOC.
L1l
For the foregoing reasons, the judgnent of the district

court 1s AFFI RVED
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