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Horace was found guilty of being a felon in possession of a
firearmin violation of 18 U S.C. § 922(g)(1) and sentenced to 40
mont hs confinenment plus a term of supervised rel ease. In this
appeal , Horace challenges his conviction on a nunber of grounds.

W affirm

"Pursuant to 5TH QR R 47.5, the Court has determ ned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5THGQR R 47.5. 4.



| .

Duri ng dayl i ght hours on May 6, 2005, Houston police officers
Hassan and Saucedo responded to a call reporting a gang di sturbance
or fight in progress at the Premer Apartnents in Houston. Upon
their arrival they sawtwo nal es and two fenal es argui ng at the end
of the parking | ot near a parked maroon Ford Thunder bi rd.

The two males fled and the officers gave chase. When the
of ficers were unsuccessful in catching the two nen, they returned
to their patrol vehicle which was near the Ford Thunderbird. Wen
they returned, they saw the sane two nen nearby. One of the nen
was t he defendant, Horace. The officers saw that he was hol ding a
pistol in his hand. Horace was standing near the driver’s side of
t he Ford Thunderbird.

The second mal e, who was standi ng on the opposite side of the
vehicle, alerted Horace to the officers’ presence. Horace then
turned, | ooked at the officers then | eaned toward the open w ndow
and placed both hands into the Ford. Wen his hands canme out of
the vehicle, he no longer held the pistol. Horace then wal ked
qui ckly away. O ficer Hassan ran after Horace and within seconds,
O ficer Hassan saw Horace after he rounded a corner and ordered him
to the ground. Horace conplied and was handcuffed by Oficer
Saucedo. O ficer Saucedo patted Horace down to be certain there
was no other weapon. O ficer Saucedo then checked the Ford

Thunderbird and found a Browning sem automatic pistol on the



driver’s seat. The parties stipulated that Horace was a felon
before May 2005, and that the pistol had traveled in foreign
commerce before its arrival in Texas.

At trial the defendant’s primary argunent was that the gun was
not his but rather was possessed by the other male who was with him
that afternoon who went by the nicknanme, Red. The defendant al so
produced evi dence that Red had been seen earlier that day driving
the Ford and in fact had been seen in this area in the Ford on
several occasions. One witness testified that he saw Red carrying
a pistol at one tine that appeared to be a revol ver.

The def endant raises a nunber of clains of error which we w |
di scuss bel ow.

.
A

The defendant argues first that the district court abused its
discretion in <charging the jury on constructive and joint
possession. He argues that the only evidence of possession was the
officers’ testinony that Horace held the pistol in his hand and
that this was direct evidence of actual possession. He argues that
the charge on a theory of constructive possession allowed the jury
to convict M. Horace based on this erroneous jury instruction and

is grounds for reversal.?

2The charge the court gave to the jury is as foll ows:
“Possession”, as this termis used in th[e] case, may be of
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W review a district court’s decision to give or exclude a

jury instruction for abuse of discretion. United States V.

Ragsdal e, 426 F.3d 765, 779 (5th Gr. 2005). “Adistrict court has
broad discretion in framng the instructions to the jury and this
court will not reverse unless the instructions taken as a whol e do

not correctly reflect the issues and law.” United States v. Dien

Duc Huynh, 246 F.3d 734, 738 (5th Cr. 2001).
The trial court’s charge nust not only be | egally accurate but
al so factual ly supportable, and the court may not instruct the jury

on a charge that is not supported by the evidence. United States

v. Mendoza- Medi na, 346 F. 3d 121, 132 (5th Cr. 2003). Any error is

subject to harm ess error review |d.
Horace nakes no argunent that the district ~court’s
instructions on constructive and joi nt possession are an incorrect

statenent of the law. He sinply argues that the evidence does not

two kinds: actual possession and constructive possession. A
person who know ngly has direct physical control over a thing,
at agiventine, is then in actual possession of it. A person
who, al t hough not in actual possession, know ngly has both the
power and the intention, at a giventinme, to exercise dom nion
or control over a thing, either directly or through another
person or persons, is then in constructive possession of it.

Possession may be “sole” or “joint.” |If one person al one
has actual or constructive possession of a thing, possession
is sole. |If two or nore persons share actual or constructive

possession of a thing, possession is joint.

You may find that the el enent of possession, as that term
is used in these instructions, is present if you find beyond
a reasonable doubt that the defendant had actual or
constructive possession, either alone or jointly wth others.
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support the instruction.

Fol | ow ng an obj ecti on by def ense counsel and | engt hy exchange
between counsel and the court, the trial court accepted the
governnent’s argunent that when the defendant ran away fromthe car
the first tinme and returned and placed the pistol in the car, this
represented circunstantial evidence that he intended to associate
hinmself with the car and the gun he left in the car. The court
concluded that the jury could infer that the defendant had access
to the vehicle based on this evidence. The court concl uded
therefore that the governnent was entitled to argue that after
Horace wal ked away from the car where he left the pistol, he
continued to have constructive possession of the weapon. The court
i nformed defense counsel that whether Horace had access to the
vehicle was a perm ssible inference. The court infornmed defense
counsel that he was also entitled to nake a contrary argunent and
contend that the defendant abandoned the pistol when he left it in
t he car.

Qur review of the record persuades us that the district court
did not abuse its discretion in charging the jury on constructive
and j oi nt possession. No evidence was produced as to who owned t he
car or what the legal relationship was between Horace and the car
or Red and the car. But, the jury was entitled to find that the
evidence of Horace's association with the car along with his
conceal nent of a gunin the car raised an inference that he had the
right to exercise sonme degree of control over the car. Thi s
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satisfies our definition of constructive possession as “the
ownership, domnion or control over an illegal item itself or
dom nion or control over the prem ses in which the itemis found.”

United States v. Deleon, 170 F.3d 494, 496 (5th Cr. 1999). W

also stated that “in determning what constitutes dom nion and
control over an illegal item this court considers not only the
def endant’ s access to the [place] where the itemis found, but al so
whet her the defendant had knowl edge that the illegal item was
present.” 1d. at 497.

The evidence also supports the joint possession charge.
Horace argued that the gun did not belong to him but rather it
bel onged to Red, the other man with him that evening. Bot h nen
were associated with the Ford Thunderbird. Thi s evidence woul d
support a verdict that Horace and Red were in joint possession of

the firearm The defendant’s reliance on United States .

Mergerson, 4 F.3d 337 (5" Cir. 1993), is msplaced. In Mergerson,
we held that the defendant nust have both know edge of and access
to the weapon in order to be convicted under constructive
possession theory of liability. 1d. at 349. Both were present in
this case.
B

Horace argues next that the conviction should be reversed

because t he governnment engaged in an i nproper cl osing argunent. He

contends that the prosecutor (l) inproperly asked the jury to



enforce the law, (2) wunfairly attacked his character, (3)
i nproperly vouched for the credibility of his own w tnesses, (4)
i nproperly expressed his own opinion about the credibility of the
W t nesses and (5) inproperly shifted the burden of proof to him
We review a claimof prosecutorial msconduct in two steps:
first we nust initially decide whether or not the prosecutor nade

an inproper remark. United States v. (Gallardo-Trapero, 185 F. 3d

307, 320 (5'" Cir. 1999). “If an inproper remark was nade [we]
must then eval uate whether the remark affected the substanti al
rights of the defendant.” |d.
Horace only nmade a tinely objection to the first chall enged
coment by the prosecutor. Hi s remaining challenges are revi ewed

for plain error only. United States v. Harns, 442 F.3d 367, 378

(5th CGr. 2006). Even when the objection is preserved, “the
determ native question in such an inquiry is whether the
prosecutor’s remarks cast serious doubt on the correctness of the

jury’s verdict.” United States v. GQuidry, 456 F.3d 493, 505 (5th

Cir. 2006). “lnappropriate prosecutorial coments, standing al one,
would not justify a reviewwng court to reverse a crimnal
conviction obtained in an otherwise fair proceeding.” I d. I n
determ ni ng whet her inappropriate prosecutorial argunent warrants
reversal, we nust weigh “(1) the nmagnitude of the prejudicial
effect, (2) the efficacy of any cautionary instruction and (3) the
strength of the evi dence supporting the defendant’s gquilt.”

United States v. Newell, 315 F.3d 510, 527 (5th Cr. 2002).

7



1. Inproper Plea for Law Enforcenent.
Horace points to the foll ow ng passage fromthe prosecutor’s

argunent :

Now in situations |ike these in cases like this where
you’ re brought the facts that we have in this case, facts
that clearly showthe defendant is guilty of what he did,
when that situation occurs, you people are the only fol ks
inthis courtroomwho can actually enforce the aw. The
police officers, all they can do is arrest people. They
can i nvestigate people. W can prosecute people, but in
the end when you're given facts that show s] sonebody
guilty, you' re the only fol ks who can ultimately enforce
the | aw

Def ense counsel imediately objected and the court sustained the
obj ection and gave the jury a careful cautionary instruction.?
We are satisfied that any suggestion of inpropriety was cured

by the district court’s cautionary instruction. See United States

v. Duffaut, 314 F.3d 203, 211 (5'" Gr. 2002).

3 Ladies and gentlenen, your job is to serve as judges of
the facts. The only thing that is relevant to you is,
has the governnent proved beyond a reasonable doubt in
all of your mnds that the defendant know ngly possessed
t he weapon involved. That's the issue.

And you don’t have an obligation to be out there as a
posse or |aw enforcenent group. You don’t have an
obligation to do anything but determne what the
gover nnment has or has not proven.

So you may di sregard-you nust di sregard any appeal about
you enforcing the law. Your job is to apply the | awthat
| have given you. You have an oath to do that. The oath
requires that you consider the elenents that | have
expl ained to you and the evi dence that has been presented
to you after you weigh the evidence and deci de who you
bel i eve and what inportance to give that evidence.



2. Aleged inproper attack on Horace’'s character.

Inthe initial segnment of the prosecutor’s closing argunent he
suggested that a defense wtness, Lisa Sherman, had a notive to
lie. Lisa Sherman lived in the apartnent conpl ex where the arrests
were made and testified as an eyewtness to a version of events
very different fromthat described by the police. The prosecutor

st at ed:

Maybe she m ght be alittle afraid of those fol ks? She’s
got kids. Maybe she m ght be afraid. Mybe she m ght
want to cone in here-she’s asked to cone and testify. Do
you think she’s willing to cone in here and say, “He had
a gun. They’'re bad.” And all that? No. She has a
notive not to tell the truth. She has a notive in it?
No. What ever you think about that notive, she s got
ki ds. Maybe she’s trying to protect them | don’t know,
but that’s a notive for her not totell the truthinthis
si tuation.

Def ense counsel interpreted the prosecutor’s argunent as
suggesting that Sherman was afraid of Red. When the prosecutor
made the final segnment of his closing argunent, he responded to
this by saying two experienced police officers had no reasontolie
and there is no evidence they lied. He then stated:

But there is, through reasonabl e i nference, evidence that

Ms. Sherman has a reason to lie. W tal ked about it

earlier. The defense would suggest to you that well, if

the person she’s scared — the only person she shoul d be
scared of is Red. Well, who's hanging out with Red? The

def endant . Who's not here? Red. Who's here? The
def endant, Red’s buddy, | nean, who is she going to be
scared of in this courtroonf It’s going to be M.
Hor ace.

The prosecutor’s argunent that Shernman may have har bored sone



fear of Red and therefore of his conpanion Horace, is not totally
unfounded. The governnent presented evi dence that Red, who di d not
live in the apartnent conplex wth Sherman, frequently visited
there and that the police had been called on at | east one occasi on
to the apartnent conplex because of Red's interference with a
tenant’ s access to his apartnent. Sherman testified that she heard
Red refer to his gun while she was wal king with her children and
anot her defense wi tness saw Red i n possessi on of a gun whil e he was
at the apartnent conplex. The jury could have found that the
w tness knew that Horace and Red were associated together. No
plain error is denonstrated.
3.

We have made a careful review of the record in connection
W th Horace’s remai ni ng argunents of inproper closing argunent and
find no plain error was denonstrat ed.

C

Horace argues finally that the statute under which Horace was
prosecuted, 8§ 922(g)(l) is unconstitutional because it does not
require substantial connection to interstate commerce but rather
requires only sone effect on interstate or foreign comrerce.
Alternatively, defendant argues that there is an insufficient
factual basis for conviction because the nere novenent of a firearm
from one state to another at sonme undetermned tine in the past

does not constitute a substantial effect on interstate comrerce.
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Hor ace acknow edges that this court has rejected the argunent

made here. See United States v. Daugherty, 264 F.3d 513 (5th Cr

2001). This issue is therefore foreclosed by circuit authority.
D.

Horace argues finally that the conviction nust be reversed due
to the cunulative effect of the errors in this case. After
reviewing the record, we are satisfied that the cunmul ati ve effect
of any errors commtted in this case do not warrant reversal.

AFFI RVED.
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