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Appeal fromthe United States District Court
for the Northern District of Texas
Case No. 3:05-Cv-1783

Bef ore JONES, Chief Judge, and JOLLY and ONEN, Circuit Judges.
PER CURI AM *

Thi s case arises out of a March 1999 hi ghway collision in
whi ch Appel l ant M chael F. Fogarty rear-ended a truck whil e nmaki ng
a delivery in Adans County, Pennsylvania, during the course of his
enpl oynent as a truck driver for Appellee USA Truck, Inc. USA
Truck termnated Fogarty shortly thereafter. In a subsequent
Pennsyl vani a state-court action initiated by the driver of a third

vehicle involved in the accident, Fogarty and USA Truck were

"Pursuant to 5THCGR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



represented by Pennsyl vania attorney Marc T. Levin. Levin w thdrew
fromthe litigation because he perceived a potential conflict of
interest in the sinultaneous representation of Fogarty and USA
Truck. Fogarty then retai ned anot her Pennsyl vani a attorney, David
Col ecchia, only to fire him later. The state-court suit was
eventual ly settl ed.

After nmoving to Texas, in Septenber 2005 Fogarty filed a
pro se action on behalf of his wfe, daughter, and hinself in the
district court for the Northern District of Texas against Levin,
Col ecchia, USA Truck, and Eric MConnell, a USA Truck Insurance
Ri sk Manager. Though it is difficult precisely to ascertain the
nature of the all egations Fogarty raised in his original conplaint,
they ostensibly include: (1) l|egal nalpractice and breach of
contract against attorney Colecchia; (2) legal nalpractice and
“Insurance bad faith” against attorney Levin; and (3) wongfu
term nation, negligence per se, and “insurance bad faith” agai nst
USA Truck and MConnell. After an independent survey of the
pl eadi ngs and record, the district court adhered to the nagi strate
judge’ s reconmendati ons and di sm ssed all clai ns agai nst Col ecchi a
and McConnell for lack of personal jurisdiction, and all clains
agai nst Levin and USA Truck for failure to state a claim

St andard of Revi ew
Because Fogarty did not tinely object to any of the

rulings below, the litigants contend that the plain-error standard



governs our review. W do not agree. Even though a party’s
failure tinely to file witten objections to a nagistrate judge’'s
factual findings and |egal conclusions typically gives rise to
pl ai n-error review on appeal, when, as here, the district court
undertakes an i ndependent review of the record, we revi ew de novo.

See Guillory v. PPG Indus., Inc., 434 F.3d 303, 308 (5th Cr.

2005). This exception to the wusual plain-error standard is

especially relevant in the context of pro se cases. See Dougl ass

V. United Servs. Auto. Ass’n, 79 F.3d 1415, 1430 (5th Cr. 1996)

(en banc). OQur reviewhere is thus de novo. Quillory, 434 F. 3d at

308. Irrespective of the standard we use, however, there was no
error bel ow
Cl ai ns Agai nst Col ecchi a
Fogarty does not contest the magi strate judge’'s findings
that personal jurisdiction over Colecchia was |acking and that
venue in the Northern District of Texas was i nproper. | nst ead,

citing &ldlaw, Inc. v. Heiman, 369 U S 463, 82 S. . 913

(1962), Fogarty contends that the district court erred in failing
to dismss wthout prejudice or transfer the case under 28 U. S. C
8§ 1404(a) or § 1406(a). This argunment is neritless. Goldlaw
stands only for the proposition that a district court may transfer
a case even when it |acks personal jurisdiction over the
def endant s. 369 U S. at 466-67, 82 S. Ct. at 91l6. Not hing in

&oldlaw requires a district court to transfer a case, nor do any




of the circunstances cited by the Goldlaw Court mlitate against
di sm ssal here. See id. at 466, 82 S. (. at 915-16. The record
reveal s no reason to second-guess the district court’s decisionto

dism ss all clains agai nst Colecchia or its refusal to transfer the

action.
Cl ai ns Agai nst Levin
Fogarty |ikewi se argues that Goldlaw applies to the
district court’s dismssal of his clains against Levin. Those

clainms, however, were not dismssed for Ilack of personal
jurisdiction, but instead for failure to state a claim See FED.
R Gv. P. 12(b)(6). &ol dl awr does not apply to dismssals nade
under Rule 12(b)(6). Mreover, Levin did not chall enge persona
jurisdiction or venue. He relied only on Rule 12(b)(6). Fogarty
cannot sinply bootstrap his jurisdiction and venue argunents
agai nst Levin when only a Rule 12(b)(6) dismssal is at issue
Finally, Fogarty nmakes only a perfunctory challenge to the
magi strate judge’ s finding that he failed to plead facts sufficient
to withstand sunmary judgnent on the mal practice and i nsurance bad
faith clains. No facts are pleaded to support those clainms. The
district court did not err with respect to Levin.
Cl ai s Agai nst USA Truck & McConnel
Because Fogarty has not briefed his negligence per se and

wrongful -term nation clains, they are wai ved. Mn Roland, Inc. v.

Kreitz Motor Express, Inc., 438 F.3d 476, 481 n.7 (5th Gr. 2006);




FED. R App. P. 28(a)(9)(A). Next, his argunent that the district
court’s failure to transfer the USA Truck and McConnell clainms was
error fails for the reasons given above in relation to the Levin
clains: Goldlaw does not apply to dism ssals nmade under Rule
12(b)(6). As to the bad-faith insurance claimFogarty raises, he
has pled no facts to indicate that USA Truck was obliged to provide
him with legal representation in the Pennsylvania state-court
action. Assum ng argquendo the existence of such a duty, USA Truck
didinitially provide Fogarty with attorney Levin's services. Qur
review of the record reveals no facts to substantiate Fogarty’'s
claimthat USA Truck violated a duty of good-faith due to him if
one existed at all.
Concl usi on

For the foregoi ng reasons, the district court’s di sm ssal

of all clains against Appellees is

AFF| RMED.



