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PER CURI AM *

The district court entered summary j udgnent agai nst Kyl e Hamar
on his ADA clains, dismssing his failure-to-accomopdate claim
agai nst Ashl and, and dism ssing his failure-to-hire clai magainst
Air Products. W affirm

The district court dismssed Hamar’s fail ure-to-accomodate
claim ruling that Hamar had not exhausted his admnistrative
remedi es before the EEOC with respect to that claim W agree.
Hamar, represented by counsel, filed the followi ng charge with t he

EEQCC.

"Pursuant to 5THQR R 47.5, the court has determ ned that this opinion
should not be published and is not precedent except under the linmted
circunstances set forth in 5THQR R 47.5.4.



PERSONAL HARM
On August 29, 2003 | was di scharged
RESPONDENT’ S REASON FOR ADVERSE ACTI ON:
No reason given
DI SCRI M NATI ON STATEMENT:
| believe that | have been discrimnated against in that |
have been perceived as having a disability in violation of
the Arericans with Disabilities Act of 1990.

He argues that from this charge, which asserts only a disparate
treatnent claim an investigation into Ashland’s failure to
accommodate his disability could reasonably have been expected to
grow. ! But the scope of Hamar's adm nistrative charge is too
narrow to have exhausted a claimfor failure to accormmodate. The
two relevant clains, failure to accommpbdate? and disparate
treatment, 3 represent di stinct categories of disability
di scrim nation under the ADA. The EEOC coul d not reasonably have
been expected, when presented with a claim alleging disparate
treatnent arising on August 29, 2003, to investigate the entirely
distinct failure-to-accomobdate claim arising from January 2003
t hrough June of 2003. The three circuits that have considered this

very sane question agree.*

!Sanchez, 431 F.2d at 466; Pacheco v. Mneta, 448 F.3d 783, 789 (5th Cr.
2006) .

242 U . S.C. 12112(b)(5) (A .

342 U . S.C. 12112(a).

‘“MacKenzi e v. Denver, 414 F3d 1266, 1274 n.13 (10th G r. 2005); Jones V.
Sunser Retirenent Village, 209 F.3d 851, 854 (6th Gr. 2000); Geen v. National
Steel Corp., 197 F.3d 894, 897-98 (7th Cr. 1999); see also Belnear v. Mary Kay
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Mor eover, al though Hamar conplained only of wongfu
termnation in his EEOC charge, he asserted only failure-to-
accommodate in his federal conplaint. Yet on appeal Hanmar argues
that his conplaint actually did assert a wongful-term nation
claim but that the district court’s ruling ignored it. Ashland
responds that it was never put on notice of such a claimand that
Hamar raises this issue for the first tine on appeal. W hold that
even if such a claimis present, Hamar has submtted no evidence,
and indeed could have submtted no evidence, in support of it.

This i s because Ashl and di scharged everyone, not just Hamar. See

McCann v. Texas City Refining, Inc., 984 F.2d 667, 674 (5th Gr.
1993) (“[I]t cannot be said that TCR di scharged McCann because of
her age; TCR sold the refinery and di scharged everyone.”).
Finally, the district court dism ssed Hamar’'s failure-to-hire
claim against Air Products, ruling that the conpany was not a
successor enployer to Ashland. On appeal, Hamar argues that the
district court m sunderstood his theory, and he now argues that his
theory of liability rested on common-law agency principles.?®
Charitably construed, his argunent is that once the Ashl and Mangers
were notified by Air Products that they woul d keep their jobs, they
becane agents of Air Products, and that their efforts to underm ne

Hamar’'s return to work effected a failure to hire violation.

Inc., 2000 W. 127282 (N.D. Tex. Feb. 3, 2000).

°See, e.g., Smith v. Metropolitan School Dist. Perry Tp., 128 F.3d 1014,
1024 (7th Cir. 1997).



Wt hout commenting on viability of such a theory, we affirmthe
district court’s dismssal. The burden of proving an agency
relationship is on the party asserting it,® and Hamar points to no
evi dence which tends to establish this agency relationship.

Accordingly, the judgnent of the district court is

AFFI RVED.

®Restatenent (Third) O Agency & 1.02, cnt.d (2006).
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