United States Court of Appeals

Fifth Circuit
FILED
IN THE UNI TED STATES COURT OF APPEALS _
FOR THE FI FTH CIRCUI T April 17,2007

Charles R. Fulbruge llI
No. 06-10233 Clerk
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus

BI LLY JOE FI NNEY,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 4:05-CR-112-4

Bef ore H G3 NBOTHAM BENAVI DES, and PRADO, Circuit Judges.
PER CURI AM *

Billy Joe Finney appeals following his guilty-plea
conviction and 151-nonth sentence for distribution of nore than
five grans of a m xture and substance contai ning a detectable
anount of cocai ne base, and aiding and abetting. Finney argues
that his guilty plea was not know ng and vol untary because the
district court inposed a two-|evel firearm enhancenent under
US S G 8 2DL.1(b)(1) to which he did not admt and that was not
proven to a jury beyond a reasonabl e doubt, thereby violating his
Sixth Amendnent right to a jury trial and his Fourteenth

Amendnent right to due process.

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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Fi nney’ s wai ver - of - appeal provision does not bar clains
relating to the voluntariness of the plea. To the extent that
Finney’s challenge to his guilty plea is based on a violation of
the Sixth Anendnent, his argunent is without nerit. Finney was
sentenced in January 2006, after the Suprenme Court’s decision in

United States v. Booker, 543 U S. 220 (2005). Booker solved the

Si xth Anmendnent problem of judicial factfinding by making the

CGui delines advisory. See United States v. Johnson, 445 F.3d 793,

797 (5th Cir.), cert. denied, 126 S. C. 2884 (2006). After

Booker, the sentencing court is still required to calculate the

gui deline range in the sane manner as before Booker and to make

factual findings by a preponderance of the evidence. |d. at 798.
The plea col l oquy shows that Finney was fully aware of the

consequences of pleading guilty. See United States v. Rivera,

898 F.2d 442, 447 (5th Gr. 1990). Accordingly, Finney has not
shown that his guilty plea is involuntary or that there are due

process concerns associated with his plea. See id.; United

States v. Pearson, 910 F.2d 221, 223 (5th Gr. 1990).

In view of the foregoing, the judgnent of the district court
is AFFIRVED. The Governnent’s notion for summary affirmance is

GRANTED.



