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PER CURI AM *

This is a death penalty case in which Petitioner Arturo D az
appeal s the district court’s denial of federal habeas relief. The
facts of Diaz’s underlying capital offense are detailed in this

Court’s opinion of April 11, 2007. See Diaz v. Quarterman, No.

"Pursuant to 5TH QR R 47.5, the Court has determ ned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5THGQR R 47.5. 4.



05- 70057, 2007 W. 1112044, at *1-*3 (5th GCr. Apr. 11, 2007). In
summary, Diaz brutally stabbed one nman to death and attenpted to
stab another man to death in the course of robbing the two nen. He
was convicted by a Texas jury of capital nurder, attenpted capital
mur der, and aggravated robbery, and he was sentenced to death. He
unsuccessfully pursued an appeal with the Texas Court of Crim nal
Appeal s. He al so unsuccessfully pursued habeas relief with that
court. In 2004, he filed a federal habeas petition in the U S
District Court for the Southern District of Texas. That court
denied relief on all of Diaz’'s clainms and declined to issue a
Certificate of Appealability (COA). He then filed an appeal with
this Court and requested a COA on seven issues. This Court
certified for appeal one issue presented by Diaz: whether trial
counsel rendered ineffective assistance during the puni shnent phase
of trial by failing to adequately investigate and present readily
avail able mtigating evidence. See id. W now affirmthe district
court’s denial of habeas relief.
|. Facts Relating to Counsel’s Investigation and Presentation of
Mtigating Evidence
A. Puni shnment Phase of Tri al

The trial record shows that the only witness offered by the
defense at the punishnent phase of trial was a psychol ogist
appointed by the court to evaluate D az. The psychol ogist, Dr.

Pi nkerman, testified that Diaz had a history of head trauma; an I Q



of 89; sone cognitive disabilities, which nmay have stemmed from
prol onged al cohol or substance abuse; and an early history of
behavior that indicated a propensity for delinquency and adult
crimnal behavior. On cross, the State introduced Dr. Pinkerman’s
witten report into evidence over defense’s objection. The report
included Dr. Pinkerman’s conclusions that Diaz “approached the
assessnent in sonewhat of an exaggerated manner which may refl ect
an inability to cooperate with the testing or malingering in an
attenpt to present hinself with the false claimof nental ill ness”
that Diaz was not nentally ill; and that Diaz’s profile matches
that of Type C of fenders, whom Dr. Pinkernan descri bed as the nost
difficult crimnal offenders -- those who are distrustful, cold,
irresponsi ble, and unstable. During closing argunents, defense
counsel referenced as mtigating evidence that Diaz was nmarried
wth a five-year-old daughter, had grown up with his grandnother,
had learning disabilities, and had strong feelings of guilt and
depression. No other mtigating evidence was presented.
B. State Habeas Court

Regarding the issue certified for appeal, the state habeas
court found the foll ow ng:

Al t hough Applicant’s argunent . . . that he was
denied effective assistance of counsel based on trial
counsel’s alleged failure to present sufficient
mtigating evidence clains that sone of Applicant’s
famly nmenbers were available and willing to testify on
hi s behal f at the puni shnment phase, . . . Applicant does

not provi de any specifics concerning which fam |y nenbers
were allegedly willing to testify on his behal f.



In particular, he does not nane said individuals,
give their relationship to Applicant, or explain why he
now clains that they had expressed a wllingness to
testify.

Nor does Applicant attach any type of affidavit or
ot her formof factual support for his claimthat sone of
his famly nmenbers woul d have been willing to testify.

He | i kewi se does not, in any way, suggest what the
testinony of his famly nmenbers woul d have been

Trial attorneys Rogelio Garza and Daniel R Reyes
have provided «credible information that tw of
Applicant’s famly nenbers had been present during the
puni shment phase of trial; that they had, however,
refused to be called to testify; and that Applicant had
not wanted themto call his famly nenbers to testify.

Said attorneys have |likewse given credible
testinony, by affidavit, indicating that they had nade
their decision concerning this topic based ontheir trial
strategy; that they had conferred with Applicant before
doing so; and that Applicant had agreed wth said
deci si on.

M. Garza and M. Reyes have further provided
credible affidavit testinony that they had presented all
to [sic] the mtigation evidence which they had had
avail able to them that their decisions concerning use of
said evidence, including Dr. Pinkerton’ s testinony, had
been based on their trial strategy; that they had

conferred w th Applicant before naki ng said deci sion; and
t hat Applicant had been in agreenent with their deci sion.

Ex parte Diaz, No. CR-1464-99-F 1), paras. 1201-1204, 1208-1210
(370th Dist. C., H dalgo County, Tex. Apr. 23, 2003) (proposed
order containing findings of fact, conclusions of law, and a
reconmendati on). Based on these findings, the court concl uded that
Diaz was not entitled to habeas relief on the claimat issue here.

C. Federal Habeas Court



Wien Diaz filed his petition with the district court, he
attached a series of affidavits in support of his argunent that
counsel had provided i neffective assi stance at the puni shnment phase
of trial. The affiants included his grandnother, his nother, one of
his sisters, a cousin, and a chil dhood teacher. Al of the affiants
described Diaz’s difficult chil dhood and swore that they woul d have
testified on Diaz’s behalf if asked. The district court, adopting
the report and recommendati on of the magistrate judge, determ ned
that Diaz was not entitled to habeas relief on this ground because
Diaz could not prove that counsel’s performance prejudiced his
def ense. According to the court, the evidence of Diaz’'s “chil dhood
privations” paled in conparison to the evidence presented to the
jury: “That Diaz commtted an extrenely violent nmurder, attenpted
murder, and aggravated robbery; that D az commtted a prior
unadj udi cated homcide; and that Diaz conmmtted nunerous, and
sonetines violent, acts of msconduct while in the county jail
during his pretrial detention.” Diaz v. Dretke, No. M 04-225, at
17-18 (S.D. Tex. Aug. 19, 2005) (Magistrate Judge’'s report and
recommendati on). Accordingly, the court denied D az habeas relief,
holding that there was not a reasonable probability that the
evidence of Diaz’s childhood would have persuaded the jury to
i npose a different sentence. W issued a COA on this issue and now
address Di az’' s appeal .

1. D scussion



Di az’ s appeal is governed by a fam liar standard of review we
review the district court’s findings of fact for clear error and
its conclusions of |law de novo. See Martinez v. Quarterman, 481
F.3d 249, 253 (5th Gr. 2007). Because Diaz filed his petition
after the effective date of the Antiterrorismand Effective Death
Penalty Act (AEDPA), we are bound by AEDPA' s vari ous requirenents,
see id. (citing Lindh v. Mirphy, 521 U S 320, 336 (1997)),
including the requirenment that we not grant habeas relief unless
the state court’s adjudication of petitioner’s claim

(1) resulted in a decision that was contrary to, or

involved an unreasonable application of, clearly

establi shed Federal law, as determ ned by the Suprene

Court of the United States; or (2) resulted in a decision

t hat was based on an unreasonabl e determ nation of the

facts in light of the evidence presented in the State

court proceedi ng.
28 U.S.C. 8§ 2254(d). Further, we nust presune “a determ nation of
a factual issue nade by [the] State court . . . to be correct”
unless the petitioner rebuts the presunption by clear and
convi nci ng evidence. 8 2254(e)(1).

The sole issue certified for appeal is whether Diaz’s tria
counsel rendered i neffective assistance during the puni shnent phase
of trial by failing to adequately investigate and present readily
avai l able mtigating evidence. Under Strickland v. Washi ngton, 466
U S 668, 684-86 (1984), a defendant’s Sixth Amendnent right to

counsel includes the right to the effective assistance of counsel.

A def endant has not received his constitutionally guaranteed right



to effective assistance of counsel if counsel’s performance was
deficient and the defendant was prejudiced thereby. 1d. at 687.
Counsel’s performance is deficient if it falls bel ow an objective
st andard of reasonabl eness, as neasured by prevailing professional
norms, see id. at 688; and counsel’s deficient perfornance
prej udi ces the defendant’s case “only if, but for counsel’s errors,
there is a reasonabl e probability that the final result woul d have
been different and confidence inthe reliability of the verdict has
been underm ned,” Leal v. Dretke, 428 F.3d 543, 548 (5th Cr.
2005). Failure to prove either deficient performance or prejudice
wi || defeat an ineffective assistance of counsel claim Id. In the
context of the punishnent phase of trial, the Suprene Court has
indicated that prevailing professional norns require counsel to
i nvestigate thoroughly the defendant’s background, including his
“medi cal history, educational history, enploynent and training
history, famly and social history, prior adult and juvenile
correctional experience, and religious and cultural influences.”
Wggins v. Smth, 539 U. S. 510, 524 (2003) (quoting ABA GU DELI NES FOR
THE APPOI NTMVENT AND PERFORMANCE OF COUNSEL | N DEATH PENALTY Cases 11. 4. 1(C), at
93 (1989)).

Petitioner D az argues that counsel’s performance was
constitutionally deficient because counsel did not “review,
i nvestigate, or even attenpt to introduce evidence” of the type

requi red under Wggins. D az contends that counsel could have



obt ai ned W ggi ns-type evidence by speaking to his famly nenbers,
who were “ready, wlling, and able to testify.” Further, D az
argues that counsel’ s perfornmance prejudi ced his defense because if
counsel had interviewed his famly nenbers, counsel would have
di scovered evi dence of an unstabl e and deprived chil dhood, poverty
and negl ect, violence and instability, a lack of male rol e nodels,
abandonnent, and self-nutilation. He presents affidavits fromfour
fam |y menbers and one chil dhood teacher evidenci ng the above, the
sane affidavits offered in support of his federal habeas petition.
Respondent Quarterman’s response is three-fold: (1) D az’s
affidavits should be excluded because they were not presented to
the state court and are therefore “unexhausted”; (2) counsel’s
performance was not deficient because he was following Diaz’'s
instruction not to call any famly nmenbers as mtigation w tnesses;
and (3) counsel’s performance was not prejudicial because the
anticipated testinony was weak and Diaz would not have permtted
the evidence to be admtted anyway.

As stated above, the state habeas court determ ned that D az
had not provided “any specifics concerning which famly nenbers
were allegedly willing to testify,” nor attached “any type of
affidavit or other formof factual support for his claimthat sone
of his famly nenbers would have been willing to testify,” nor
suggested “what the testinony of his famly nenbers would have

been.” It also determned that Diaz’'s trial counsel had provided



“credible information that two of [Diaz]’'s fam |y nenbers had been
present during the punishnment phase of trial, that they
had . . . refused to be called to testify, and that [D az] had not
wanted [counsel] to call his famly nenbers to testify.” Finally,
the court determned that Diaz’s trial counsel had provided
“credible affidavit testinony” that their decisions relating to the
presentation of mtigating evidence were based on “trial strategy.”
Pursuant to AEDPA, we nust presune these factual determ nations to
be correct absent clear and convincing evidence to the contrary.
The only evidence Diaz offers to rebut the state court’s findings
is the series of affidavits presented for the first tinme to the
district court. Regardless of whether these affidavits are
“unexhausted” per 28 U. S.C. § 2254(b) (1), as the State contends, we
cannot consider them per § 2254(e)(2) as they conprise “new
evi dence” that was not properly presented to the state court, and
they do not evidence a factual predicate that could not have been
di scovered through the exercise of due diligence. See Roberts v.
Dretke, 356 F.3d 632, 641 (5th Gr. 2004). Wthout the affidavits,
Diaz has failed to rebut the presunption of correctness that
attaches to the state court’s findings, and he cannot nmake his case
that counsel were constitutionally ineffective at the punishnent
phase of trial. The finding that Diaz did not want his famly
menbers to testify precludes both a finding of deficient

performance and a finding of prejudice. See Dowthitt v. Johnson,



230 F.3d 733, 748 (5th Gr. 2000) (“Counsel will not be deened
ineffective for followng their client’s wshes, so long as the
client made an i nforned decision.”); see also Schriro v. Landrigan,
127 S. Ct. 1933, 1941 (2007) (“If [defendant instructed his counsel
not to offer any mtigating evidence], counsel’s failure to
investigate further <could not have been prejudicial under
Strickland.”). A finding of prejudice is also precluded by the
state court’s determ nation that Di az presented nothing to evidence
what his attorneys could have found if they had investigated his
background. A petitioner cannot show prejudice with respect to a
claim that counsel failed to investigate and present mtigating
evi dence wi t hout adduci ng what the investigation would have shown.
See Strickland, 466 U S. at 696 (recognizing that sone evidence is
requi red to showthat “the decision reached woul d reasonably |ikely
have been different”). Accordingly, the state court’s denial of
relief was inline wth Strickland and its progeny, and Diaz is not
entitled to federal habeas relief.
I'11. Conclusion
For the reasons stated above, we AFFIRM the district court’s

deni al of habeas relief.
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