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Petitioner Arturo Diaz was convicted in Texas state court of
capital nurder and sentenced to death. He cones before this Court
to request a Certificate of Appealability (“COA”) to appeal the
district court’s denial of federal habeas relief. For the reasons

stated below, we grant Diaz’s request in part and deny it in part.

"Pursuant to 5TH QR R 47.5, the Court has determ ned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5THGQR R 47.5. 4.



| . Background

I n February 2000, Diaz was convicted in Texas state court of
the capital murder of Mchael Ryan Nichols. He was sentenced to
death. The facts stated below are taken from the opinion of the
Texas Court of Crimnal Appeals (“TCCA’) on direct appeal and the
report and recomrendati on of the magi strate judge as adopted by the
district court on federal habeas review.

On April 1, 1999, N chols was in MAl|len, Texas on busi ness.
That night, the night before he was nurdered, N chols went out with
an exotic dancer nanmed Dani ell e Thomas who perfornmed exotic dances
at parties and private dances. Wile they were out, a teller
machi ne destroyed N chols’ bank card and Thomas | oaned hi m $100.
When the nightclubs closed at 2:00 a.m, N chols and Thonas
returned to Thomas’ trailer, where they net up with Diaz and a
woman naned Arcelia Reyes. The four watched novies until 4:00 or
5:00 a. m, when Thonmas and Reyes, who provided security for Thonas,
borrowed N chols’ truck to go to a notel so Thomas coul d dance.
Reyes returned the truck to N chols before the dance ended. Thonas
called the trailer several tinmes during the day, speaking sonetines
to Diaz and sonetines to Nichols. When Thomas and Reyes returned to
the trailer at 8:00 p.m on April 2, the two nen had |eft.

John  Shepherd, a cowrker of N chols who shared a
conpany-owned apartnent in McAllen with him later testified that
Ni chol s, Diaz, and a man nanmed Joe Cordova arrived at the MAlIlen
apartnent between 6:00 and 7:00 p.m on April 2. Shepherd felt
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unconfortabl e around N chol s’ conpani ons. He noticed that D az had
tattoos on his forearns. Shepherd |eft to buy beer and cigarettes.
When he returned, he noticed that Nichols’ truck was in the center
of the parking lot, a fact that would becone inportant |ater.
Ni chol s, Diaz, and Cordova were watching television in the living
room Shepherd went to bed.

Wi | e Shepherd was in bed, Thomas and Reyes stopped by the
apartnent. Thonas testified that she had cone to recover the $100
she had lent to Nichols on April 1. She saw that N chols had two
fifty dollar bills in his wallet. He gave her one and kept the
other. After the nurder, the second fifty dollar bill was not found
in Nichols’ wallet, or anywhere else for that matter. Instead, a
pi ece of paper with Diaz' s tel ephone nunber and first name were
found in N chols wallet.

Later that night, Shepherd was awakened by a | oud noise. He
went to the living roomand found Ni chols bl eeding froma wound in
his arm D az was holding a |large butcher knife. After Shepherd
asked three tinmes “Wiat’s going on?,” N chols said, “Do what he
says, get the noney and they' Il | eave.” Cordova said sone things in
Spani sh and in English about Shepherd getting noney; and Di az spoke
angrily in Spanish. D az then grabbed Shepherd's shirt and pushed
him down the hall to his room Shepherd got sone cash from his
pants pocket and gave it to Diaz. D az checked the pants for nore
nmoney, then grabbed Shepherd’'s shirt and | ed hi mback to the |iving
room Cordova told Shepherd to sit on the couch and do what he was
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told. Diaz and Cordova subsequently put N chols on the floor and
bound and gagged himw th shoel aces and strips of beddi ng.

The phone rang, and Cordova answered it. Shepherd |ater
testified that Cordova told the caller to “‘conme to get us, or cone
over here,’ sonething like that . . . . Pretty quick there was a
knock on the door.” Thomas testified that Reyes had received a
phone call around m dni ght and that she had borrowed Thomas’ car
and left for about forty-five mnutes. Consistent with Thonas
testi nony, Shepherd testified that a | arge H spanic worman arrived
at the apartnent shortly after the phone call. The wonman asked
Cordova and D az what was goi ng on, and Cordova told her sonething
i n Spani sh. Shepherd testified that the woman did not | ook happy
with Cordova’ s response. Cordova told the wonman to face the door,
and he told Shepherd not to | ook at her.

Di az and Cordova beat Nichols. They put Shepherd on the fl oor
and bound and gagged him then returned their attention to N chols.
Cordova lifted N chols up and held himwhile D az stabbed N chols
in the torso nunerous tines. An autopsy reveal ed perforations of
Nichols’ liver, kidney, lungs, and heart. A knife thrust had
fractured a rib and broken off the tip of the knife, which remained
in the rib. The autopsy also revealed lacerations to N chols’
scal p, neck, and fl anks.

When Cor dova noticed t hat Shepherd had freed one of his hands,
he and D az beat Shepherd and stabbed hi m Shepherd pretended to be

dead and | ost consci ousness.



Diaz and a man known to Thonmas as “Danny” arrived at Thomas’
trailer at 3:00 a.m on April 3. They were very nervous and in a
hurry to | eave. When Reyes returned, Thomas noted t hat she was very
upset .

When Shepherd awoke, the apartnent was dark. The evidence
indicates that it was between 3:00 and 4:00 a.m Shepherd freed
hinmself from his bindings and left the apartnment. He noticed
Ni chol s’ truck at the apartnent gate with the driver's door open.
At Shepherd’s request, a neighbor called the police.

When the police arrived at the apartnent conplex, they found
the gate |l ocked and Nichols’ truck parked next to the keypad box
i nside the gate. There was blood in the truck, bedding material on
the ground, and a footprint on top of the keypad box that was | ater
found to match D az's shoe. N chols was found dead in the
apartnent; a beer bottle with Diaz’s DNA on it was found on the
floor next to him

A man naned Manuel Montes later testified that Cordova phoned
himat about 4:00 a.m on April 3 and asked Montes to pick himup
from anot her nei ghborhood. Cordova was Montes’ neighbor and the
ol der brother of Mntes’ best friend. Mntes picked up Cordova,
Diaz, and a | arge woman and took them over to his house. Cordova
had a bloody shirt wapped around his arm and when he was
arrested, wounds were discovered on his arns and thigh.

After daylight, Cordova borrowed a pair of Mntes pants so
that he could go hone and get pants for hinmself and Diaz. After
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Cordova and Di az changed cl ot hes, Cordova told Montes he woul d t ake
care of the trash bag, which presumably contained the dirty
clothes. Police later found a trash bag of clothing in Mntes’
home; the clothing was stained with Cordova’ s and Ni chol s’ bl ood.

Montes also testified that he overheard Diaz telling sone
ot her nen, in Cordova' s presence, about a nurder. According to this
testi nony, Cordova held the man, and Di az stabbed him

The defense presented no wi tnesses during the guilt-innocence
phase of trial. Instead, counsel argued that Diaz was not guilty of
capital nurder because the State had failed to prove that the
mur der occurred during the comm ssion or attenpted comm ssion of a
robbery. The jury found Diaz guilty of the capital nurder of
Ni chols. They al so found hi mguilty of the attenpted capital mnurder
of Shepherd and of aggravated robbery.

During the penalty phase of trial, the State presented
evidence that D az had engaged in msconduct while in the county
jail; that his m sconduct included fighting and refusing to go to
court; that deputies had caught Diaz trying to dig a hole through
the wall of his cell; that D az was housed in a unit used to hold
menbers of the Pistoleros gang; and that Diaz had conmtted ot her
assaults and hom cides. Dr. John Edward Pi nkerman, a psychol ogi st,
testified for Diaz. Prior to testifying, Dr. Pinkerman net wth
Diaz twice to conduct a psychol ogi cal eval uation. He docunented his
findings in a witten report. According to Dr. Pinkerman, Diaz’'s

past nedical history included head trauma from being knocked
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unconscious during fights and a head injury suffered in a car
accident. Dr. Pinkerman indicated that D az’'s history of head
trauma could inpair his ability to control and regulate his
judgnment and perceive reality; that D az has |ow average
intelligence and the verbal ability of an el even-year old; that
Diaz is prone to feeling guilty and mght act out to incur
puni shnment; and that Diaz has a history of antisocial behavior as
a child that correlates with a high probability of adult crim nal
behavi or.

Over defense’s objection, the State i ntroduced Dr. Pinkerman’s
witten report into evidence. The report included Dr. Pinkerman’s
conclusion that D az “approached the assessnent in sonewhat of an
exagger at ed manner which may reflect aninability to cooperate with
the testing or malingering in an attenpt to present hinmself wth
the false claimof nental illness”; that Diaz was not nentally ill;
and that Diaz’s profile matches that of Type C of fenders, which Dr.
Pi nkerman described as the nost difficult crimnal offenders --
those who are distrustful, cold, irresponsible, and unstable. Al so,
on cross, Dr. Pinkerman testified that D az had refused to di scuss
the facts of the offense with himon the advice of Diaz’s attorney.
After Dr. Pinkerman testified, the defense called no other
W t nesses.

During closing argunents, the defense reiterated its earlier
argunent, advanced during the guilt-innocence phase of trial, that
Diaz was not guilty of capital nmurder because the evidence did not
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show that the nurder occurred during the conm ssion or attenpted
comm ssion of a robbery. The prosecutor, in turn, urged the jury
that Diaz was not |like them and that they had “a duty to protect
the people of [the] county.” The jury found that there was a
probability that Diaz would commt crimnal acts of violence that
woul d constitute a continuing threat to society; that Diaz actually
killed or intended to kill Nichols, or anticipated that human life
woul d be taken; and that there was not sufficient mtigating
evidence to justify the inposition of a |life sentence instead of
death. The trial court accordingly sentenced Diaz to death on the
capital nurder charge. It sentenced Diaz to life in prison on the
attenpted capital nurder and aggravated robbery charges.

The Texas Court of Crim nal Appeals affirnmed Diaz’ s conviction
and sentence and | ater denied Diaz’s application for state habeas
relief. On June 16, 2004, Diaz filed a federal habeas petition in
the U S. District Court for the Southern District of Texas. He nade
four clains:

(1) that trial counsel rendered ineffective assistance

Wth respect to the guilt-innocence phase of trial by

failing to adequately investigate the State’s case and

fully discuss it with Diaz to ensure his plea of not
guilty was knowi ng and vol untary;

(2) that trial counsel rendered ineffective assistance

wWth respect to the punishnment phase of trial by (a)

failing to adequately investigate and present readily

avai l able mtigating evidence, (b) failing to prepare the

only witness offered, and (c) devoting alnost their

entire closing argunent to a defensive theory that the

jury had rejected during the guilt-innocence phase of
trial;



(3) that the trial court deprived Diaz of a fair trial by
admtting evidence of gang nenbership; and

(4) that the prosecutor infringed on Diaz’s right to

remain silent by eliciting testinony that D az had

refused to di scuss the offense with his own nental health

expert.
On Decenber 10, 2004, Diaz anended his petition with the State’s
perm ssion. He added two new cl ai ns:

(5) that trial counsel rendered ineffective assistance

during voir dire by failing to object to the exclusion of

venire nmenber Gerald Al brecht, and

(6) t hat appel l ate counsel rendered ineffective

assi stance by not appealing the prosecutor’s closing

statenents that alluded to comunity expectations.
The State noved for summary judgnment. The nmagi strate judge filed a
report and recommendati on recommending that the court grant the
State’s notion for sunmary judgnent, dism ss Diaz’'s habeas petition
wth prejudice, and deny Diaz a COA. Specifically, the magistrate
found that Diaz’s first claimand the |last two parts of his second
cl ai mwer e unexhausted and therefore procedurally barred. Further,
the magistrate found that Diaz’s fifth and sixth clainms were added
to his habeas petition after the limtations period had expired,
however, she ultimately recommended denial on the nerits after
determning that both clains were subject to equitable tolling.
Finally, the magistrate concluded that Diaz was not entitled to
relief on the exhausted portion of his second claimor on his third
or fourth clains. The court adopted the nagistrate judge s report
and recomendati on, dism ssed Diaz’'s petition with prejudice, and

stated that a COA would not issue. Diaz requests a COA fromthis
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Court.
1. Discussion

Diaz filed his federal habeas petition after the effective
date of the Antiterrorismand Effective Death Penalty Act (AEDPA).
Accordingly, his petitionis subject to AEDPA s requirenents. Lindh
v. Murphy, 521 U S. 320, 336 (1997). Under AEDPA, a petitioner nust
apply for and obtain a COA before appealing a district court’s
deni al of habeas relief. 28 U.S.C. § 2253(c); see also MIler-El wv.
Cockrell, 537 U S. 322, 335-36 (2003). The district court denied
Diaz’s request for a COA, therefore, his only alternative is to
obtain a COAfromthis Court. 28 U . S.C. § 2253(c); see al so Col eman
v. Quarterman, 456 F.3d 537, 541 (5th Cr. 2006).

To obtain a COA, an applicant nust make “a substantial show ng
of the denial of a constitutional right,” 28 U S.C. 8§ 2253(c)(2);
MIller-El, 537 US at 336, and to neet this standard, the
appl i cant nust denonstrate that “‘reasonable jurists could debate
whet her (or, for that matter, agree that) the petition should have
been resolved in a different manner or that the issues presented
were “adequate to deserve encouragenent to proceed further,”’”
MIler-El, 537 US. at 336 (quoting Slack v. MDaniel, 529 U S.
473, 484 (2000) (quoting Barefoot v. Estelle, 463 U. S. 880, 894 n. 4
(1983))). We recognize that the inquiry in which this Court nust
engage “is a threshold inquiry only, and does not require full

consideration of the factual and | egal bases of [the petitioner’s]
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clainfs].” Neville v. Dretke, 423 F.3d 474, 482 (5th Gr. 2005)
(citing MIler-El, 537 US at 336). W will issue a COAif Diaz
can denonstrate that “the [d]istrict [c]Jourt’s application of AEDPA
to [his] constitutional clains . . . was debatabl e anong jurists of
reason.” Mller-El, 537 U S. at 336. A claimcan be debatable “even
t hough every jurist of reason m ght agree, after the COA has been
granted and the case has received full consideration, that
petitioner will not prevail.” 1d. at 338. Because D az was
sentenced to death, “we nust resol ve any doubts as to whether a COA

should issue in his favor.” Martinez v. Dretke, 404 F.3d 878, 884
(5th Gr. 2005).

In evaluating the district court’s application of AEDPA to
Diaz’s clains, we keep in mnd the standard of review inposed by
AEDPA on the district court. First,

A district court nmay grant habeas relief only if it

determ nes that the state court’s adjudication “resulted

in a decision that was contrary to, or involved an

unr easonabl e application of, clearly established Federal

law, as determned by the Suprene Court” or “in a

deci sion that was based on an unreasonabl e determ nati on

of the facts in light of the evidence presented in the

State court proceeding.”

Leal v. Dretke, 428 F.3d 543, 548 (5th Cr. 2005) (quoting 28
US C 8§ 2254(d)(1), (2)). Second, “a determ nation of a factual
i ssue made by [the] State court shall be presuned to be correct”
unless the petitioner rebuts the presunption by clear and
convincing evidence. 28 U . S.C. § 2254(e)(1).

Diaz requests a COA on seven issues: (1) whether the
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i neffective assi stance of state habeas counsel is sufficient cause
to warrant reviewof a procedurally barred claim (2) whether trial
counsel rendered ineffective assistance with respect to the guilt-
i nnocence phase of trial by failing to adequately investigate the
State’s case and fully discuss it with Diaz to ensure his plea of
not guilty was knowi ng and voluntary; (3) whether trial counse

rendered ineffective assistance with respect to the punishnment
phase of trial by (a) failing to adequately i nvesti gate and present
readily available mtigating evidence, (b) failing to prepare the
only witness offered, and (c) devoting alnost their entire cl osing
argunent to a defensive theory that the jury had rejected during
the guilt-innocence phase of trial; (4) whether the trial court
deprived Diaz of a fair trial by admtting evidence of gang
menber shi p; (5) whether the prosecutor infringed on Diaz’s right to
remain silent by eliciting testinony that Diaz had refused to
di scuss the offense with his own nental health expert; (6) whether
trial counsel rendered ineffective assistance during voir dire by
failing to object to the exclusion of venire nenber GCerald
Al brecht; and (7) whether appellate counsel rendered ineffective
assi stance by not appealing the prosecutor’s closing statenents
that alluded to comunity expectations.

As an initial housekeeping matter, we note that |Issue 1 --
whet her the ineffective assistance of state habeas counsel is
sufficient cause to warrant review of a procedurally barred claim
-- does not enbody a separate ground for relief, that is, “it is
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not an issue that raises ‘a substantial showi ng of the denial of a
constitutional right.”” Busby v. Dretke, 359 F. 3d 708, 713 n.3 (5th
Cr. 2004) (quoting 28 U.S.C. 8§ 2253(c)(2)). Rather, it is an issue
that Diaz raises only to pronote review of his procedurally barred
clains. Accordingly, we will address it only to the extent that it
i npacts those clains.?

Further, based on our limted, threshold inquiry and general
assessnent of the nerits of the remaining i ssues, we concl ude that
| ssue 3(a) presents an issue that is adequate to deserve
encouragenent to proceed further, that is, whether trial counsel
rendered ineffective assistance with respect to the punishnent
phase of trial by failing to adequately investigate and present
readily available mtigating evidence. Accordingly, we grant a COA
as tothis issue. If Diaz wishes to file a supplenental brief with
respect to the nerits of this issue, he may do so within thirty
days of the date of this order. The suppl enental brief should only
address matters that have not already been covered in the brief in
support of the COA application. The State nmay file a response
fifteen days thereafter.

W now proceed to address the remaining issues in turn,

grouping like issues for readability.

The CGovernnent contends that we should not address this issue
at all because it was not raised before the district court;
however, the record shows that D az argued ineffective assistance
as cause for default in his response to the Governnent’s notion for
summary judgnent.
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A. I neffective Assistance of Counsel

Diaz presents five ineffective assistance of counsel clains
(I'ssues 2, 3(b), 3(c), 6, and 7). The district court, in adopting
the nmagistrate’s report and recommendation, ruled that |ssues 2,
3(b), and 3(c) were unexhausted and therefore procedurally barred.
Finding no cause for the procedural default, the court did not
address their nerits. The court then addressed the nerits of |ssues
6 and 7 and found that neither provided grounds for habeas relief.
Diaz finds error wwth the district court’s procedural rulings and
wWthits conclusion that he is not entitled to relief with respect
to I ssues 6 or 7.

We reviewprocedural rulings resulting in the denial of habeas
relief under the standard set forth in Slack v. MDaniel, 529 U. S.
473 (2000):

When the district court denies a habeas petition on

procedural grounds w thout reaching the prisoner’s

underlying constitutional claim a COA shoul d i ssue when

the prisoner shows, at least, that jurists of reason

would find it debatable whether the petition states a

valid claimof the denial of a constitutional right and

that jurists of reason would find it debatabl e whether

the district court was correct inits procedural ruling.

529 U.S. at 484. Wth respect to Issue 2, we find that reasonable
jurists could not debate the district court’s procedural ruling,
and we decline to issue a COA as to that claim W do not consider
the district court’s procedural ruling as to Issues 3(b) and (c),

however, because we find that reasonable jurists could not debate

whet her they state a valid claimof the denial of a constitutional
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right. We address Issue 2 first and then address |ssues 3(b) and
(c) alongside the remaining ineffective assistance cl ai ns.
1

Under AEDPA, a petitioner nust exhaust his clains in state
court before presenting themto a federal court for review See 28
US C 8§ 2254(b)(1)(A). To exhaust his clains, a petitioner nust
“fairly present” their substance to the state court. Ruiz v.
Quarterman, 460 F.3d 638, 643 (5th Cr. 2006) (citing Picard v.
Connor, 404 U.S. 270, 275 (1971)). If the court to which the
petitioner would be required to present his unexhausted clains
woul d now find the clains procedurally barred, the petitioner has
procedurally defaulted his clainms and we are barred fromrevi ew ng
them 1Id. (citing Coleman v. Thonpson, 501 U S 722, 735 n.1
(1991)). The failure to exhaust may be excused if the petitioner
can denonstrate cause for the default and actual prejudice, or that
application of the procedural bar would result in a “fundanenta
m scarriage of justice.” Id. (citing Coleman, 501 U S. at 750).

D az concedes that he failed to exhaust |Issue 2. However, he
argues that state habeas counsel were responsible for this failure
and that the ineffective assistance of state habeas counsel can
constitute cause for procedural default. The district court did not
address whet her the ineffective assistance of state habeas counsel
can constitute cause for procedural default. However, the law is

settled that it cannot. See Elizalde v. Dretke, 362 F.3d 323, 328-

15



30 (5th Cr. 2004). A defendant does not have a constitutional
right to the assistance of counsel in state habeas proceedi ngs, so
he cannot blanme state habeas counsel for any procedural default
that occurs therein. See id. Because Diaz has offered no other
cause for his default nor attenpted to denonstrate that application
of the procedural bar would result in a fundanental m scarriage of
justice, reasonable jurists could not debate the district court’s
ruling that |ssue 2, which was concededly unexhausted, was not

subject to review.?

Moving on to the nerits of Issues 3(b), 3(c), 6, and 7,3 we
start by setting out the applicable law. A crim nal defendant has
a right to counsel under the Sixth Anmendnent, and the right to

counsel entails the right to effective assistance of counsel.

2 Diaz attenpts for the first tinme here to make a new ar gunent

that inconpetent, as opposed to ineffective, state habeas counsel
can be held responsible for procedural default because Texas
prom ses a defendant conpetent counsel. He did not nake this
argunent before the district court, and we wll not consider it
here. See Roberts v. Cockrell, 319 F.3d 690, 695 (5th Cr. 2003).

3 The State contends that a COA should not issue as to either
| ssue 6 or Issue 7 because both were added to Diaz’s habeas
petition after the statute of |limtations had run. The district
court, in adopting the magistrate’s report and recommendati on,
ruled that Diaz was entitled to equitable tolling as to both clains
because at the tinme Diaz’s original petition was filed, the State
consented to Dhaz filing an anended petition outside the
limtations period. We find no fault with the court’s deci sion not
to apply the limtations bar to Issues 6 and 7; however, we note
that waiver is the nore appropriate justification for the court’s
decision in this situation.
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Strickland v. Washington, 466 U S. 668, 684-86 (1984). To prove
i neffective assistance of counsel under Strickland, a defendant
must show (1) “that counsel’s performance was deficient,” and (2)
“that the deficient performance prejudiced the defense.” 1d. at
687. A finding of deficient performance requires a show ng that
““counsel nmade errors so serious that counsel was not functioning
as the “counsel” guarant eed t he def endant by the Si xth Arendnent,’”
Leal, 428 F.3d at 548 (quoting Strickland, 466 U S. at 687), that
is, petitioner must show that counsel’s performance fell bel ow an
obj ective standard of reasonabl eness, as neasured by prevailing
professional nornms, Strickland, 466 U S. at 688. Deficient
performance is prejudicial “only if, but for counsel’s errors,
there is a reasonabl e probability that the final result woul d have
been different and confidence inthe reliability of the verdict has
been underm ned.” Leal, 428 F.3d at 548 (citing Little v. Johnson,
162 F.3d 855, 860-61 (5th Cr. 1998)). Failure to prove either
deficient performance or prejudice will defeat an ineffective
assi stance of counsel claim Id.

Diaz clains that his trial counsel rendered ineffective
assi stance with respect to the puni shnent phase of trial by failing
to prepare the only witness offered and by devoting al nost their
entire closing argunent to a defensive theory that the jury had
rejected during the guilt-innocence phase of trial. The trial court

did not reach the nerits of these cl ains because it determ ned t hey

17



were procedurally barred; however, it is clear to us that
reasonable jurists could not debate whether Diaz stated a valid
claim of the denial of a constitutional right as to either. As
Diaz’s brief establishes, his conplaints about counsel’s w tness
preparation and closing argunents are based on his underlying
conpl aint that counsel did not adequately investigate or present
available mtigating evidence. He contends that if counsel had
properly prepared defense witness Dr. Pinkerman, they woul d have
realized that they needed to investigate and present other
mtigating evidence. Diaz also contends that counsel failed by
relying solely on a rejected defensive theory during closing
i nstead of presenting mtigating evidence. Assum ng, arguendo, that
counsel s decision not to further investigate or present avail able
mtigating evidence was reasonable,* then failing to prepare Dr.
Pi nkerman and failing to address any mtigating evidence in cl osing
cannot have been constitutionally flawed. Diaz has provided no
additional ground for finding the witness preparation or closing
argunent to be constitutionally deficient, and therefore the
district court’s ruling is not debatabl e anong reasonabl e jurists.

Diaz also clainms that his trial counsel rendered ineffective
assi stance during voir dire by failing to object to the excl usion

of venire nmenber Gerald Al brecht. Al brecht was excluded from the

‘W make this assunption because the reasonabl eness of counsel’s
decision not to further investigate or present mtigating evidence
is the subject of another claim wth respect to which we have
granted Diaz a COA
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jury panel after he stated that his religious beliefs would cause

himto “l ean agai nst the death penalty” and that he could not “set
[his] religious beliefs aside” to decide a case solely on the
evidence without regard to his beliefs. The State noved for his
excl usion for cause, and defense counsel joined its notion.

Reasonable jurists could not debate the district court’s
conclusion that trial counsel’s performance during voir dire was
not ineffective. Wiile a juror generally may not be chal |l enged for
cause based on his views about capital punishnent, a juror whose
vi ews woul d prevent or substantially inpair the performance of his
duties as a juror may be. Adans v. Texas, 448 U.S. 38, 45 (1980).
The Suprene Court has stated,

The state of this case law |l eaves trial courts with the

difficult task of distinguishing between prospective

jurors whose opposition to capital punishnment will not

allowthemto apply the lawor viewthe facts inpartially

and jurors who, though opposed to capital punishnent,

W Il neverthel ess conscientiously apply the law to the

facts adduced at trial.
VWai nwight v. Wtt, 469 U S. 412, 421 (1985). Although Al brecht may
have equi vocat ed about his position on capital punishnment, as D az
contends, he ultimately said that his religious beliefs would cause
hi mto | ean agai nst the death penalty and that he woul d not be able
to set aside those beliefs to render a decision based on the
evidence. For all intents and purposes, Al brecht stated that he

woul d not be able to apply the law or view the facts inpartially

because of his religious beliefs. Inlight of these remarks, it was
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not error for the trial court to dismss Al brecht for cause and
considering there was no error to preserve, it was not unreasonabl e
for Diaz’s counsel not to object to a notion to exclude Al brecht.
Accordingly, reasonable jurists could not debate the district
court’s conclusion that trial counsel’s performance was not
i neffective.

Finally, Diaz clains that his appellate counsel rendered
i neffective assistance by not appealing the prosecutor’s cl osing
statenents that alluded to conmunity expectations. During cl osing,

the prosecutor told the jury nenbers that they were there “as a

duty to the community. You are acting as public servants to this

comunity.” The prosecutor argued that Diaz “is not |ike you. You
have a duty to protect the people of this county.” Defense counsel
objected to the prosecutor’s statenents and the trial court
instructed the jury to disregard them however, the court denied
counsel’s notion for a mstrial. Appellate counsel did not appeal
t hi s deci si on.

Reasonable jurists could not debate the district court’s
conclusion that appellate counsel’s performance was not
i neffective. The Suprene Court has recogni zed t hat one of appellate
counsel’s core duties is to distinguish weak clainms from strong
clains and focus the court’s attention only on the strong clai ns on

appeal. See Jones v. Barnes, 463 U S. 745, 751-52 (1983)

(“Experienced advocates since tinme beyond nenory have enphasi zed
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the inportance of w nnowi ng out weaker argunents on appeal and
focusing on one central issue if possible, or at nost on a few key
issues.”). Inthat vein, the Suprene Court has held that “appellate
counsel who files a nerits brief need not (and should not) raise
every nonfrivolous claim but rather may select fromanong themin
order to maxim ze the |ikelihood of success on appeal.” Smth v.

Robbi ns, 528 U. S. 259, 288 (2000). Further, the Court has indicated

that although “it is still possible to bring a Strickland claim
based on counsel’s failure to raise a particular claim . . . it is
difficult to denonstrate that counsel was inconpetent.” Id.

“CGenerally, only when ignored issues are clearly stronger than
those presented, wll the presunption of effective assistance of
counsel be overcone.” Id. (quoting Gay v. Greer, 800 F.2d 644, 646
(7th Gr. 1986)). In D az’'s case, appellate counsel argued on
appeal that the evidence was insufficient to support a conviction
for capital nmurder; that the trial court had erroneously admtted
hearsay evidence; that the trial court had erroneously admtted a
note found in Diaz’'s apartnent, evidence of Diaz’'s tattoos, and
evi dence of gang nenbership; that trial counsel were ineffective;
and that the evidence was insufficient to support a death sentence.
We cannot say that the claim regarding the prosecutor’s closing
argunents was clearly stronger than any of the clains raised by
appellate counsel. In fact, we think it was considerably weaker

considering that the trial court instructed the jury to disregard
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the of fending cooments. Accordingly, reasonable jurists could not
debate the district court’s conclusion that appellate counsel’s
performance was not ineffective. A COAWwWIIl not issue as to | ssues
3(b), 3(c), 6, or 7.
B. Evidence of Gang Menbership

Diaz argues that the trial court deprived himof a fair trial
by admtting evidence of gang nenbership. The district court, in
adopting the magistrate’s report and recomrendation, ruled that
Diaz’s First Anendnent rights were violated by the adm ssion of
such evidence. However, it ultimately denied relief after finding
that the trial court’s error was harmess. W nust determ ne
whet her reasonable jurists could debate this determ nation

To obtain federal habeas relief based on non-structural
constitutional error, a petitioner nust show not only that
constitutional error occurred, but also that the error “had
substantial and injurious effect or influence in determ ning the
jury’s verdict.” Brecht v. Abrahanson, 507 U S. 619, 623 (1993)
(quoting Kotteakos v. United States, 328 U. S. 750, 776 (1946)). As
t he magi strate expl ai ned,

the jury had substantial evidence of Diaz’'[s] violent

nature and his history of crimnal violence, including

violence while in jail, conpletely apart from any

evi dence of gang nenbership. In viewof the particularly

violent nature of the N chols nmurder and the evidence of

Diaz’ [s] other acts of violence and m sconduct, the

evidence of Diaz’'[s] gang nenbership did not have “a

substantial and injurious effect or influence in
determning the jury s verdict.”
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Diaz v. Dretke, No. M04-225 (S.D. Tex. 2005) (nmagistrate judge’s
report and recommendati on). Havi ng revi ewed the evi dence presented
to the jury concerning Diaz’s crimnal history and history of
vi ol ence, we are persuaded that reasonable jurists could not debate
that the trial court’s adm ssion of evidence of gang nenbershi p was
harm ess. The jury had anple evidence of a history of crine and
vi ol ence such that any nention of gang nenbership was harm ess. A
COA Wi ll not issue as to this claim
C. Rght to Remain Sil ent

Diaz argues that the prosecutor infringed on his right to
remain silent by eliciting testinony that he had refused to di scuss
his offense with his own nental health expert. The record shows
t hat on cross-exam nation, the prosecutor and Dr. Pinkerman, Diaz’s
mental health expert, had the foll ow ng exchange:

Q Didyoutalk to [D az] about the facts of his current
i ncarceration?

A. No, | did not.

Q [D az] told you that he didn't want to talk about
that; is that correct?

A. That’'s correct.

Q He told you that he had been advi sed by his attorneys
not to tal k about the facts of his current i ncarceration;
is that right?

A. That’'s correct.

The prosecutor made no ot her conmment about Diaz’'s choice not to

di scuss his offense with Dr. Pinkernan. The district court, in
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adopting the magistrate’s report and recommendation, ruled that
Diaz’s Fifth Arendnent right to remain silent was not viol ated by
t hi s discourse.

Reasonable jurists could not debate the district court’s
determ nation. Under the Fifth Arendnment, a crimnal defendant has
aright toremain silent post-arrest. Mranda v. Arizona, 384 U S.
436 (1966). At trial, a prosecutor nmay not comment on the
defendant’s choice to exercise that right. See, e.g., Doyle v.
Chio, 426 U S. 610, 617-18 (1976). Here, the prosecutor did not
coment on Diaz’s silence in a way that violated his constitutional
rights. “The test for determining if a constitutional violation has
occurred is whether ‘the | anguage used was nmanifestly intended or
was of such character that the jury would naturally and necessarily
take it to be a comment on the failure of the accused to testify.’”
United States v. Warton, 320 F.3d 526, 538 (5th Gr. 2003)
(quoting United States v. Rocha, 916 F.2d 219, 232 (5th Grr.
1990)). A prosecutor’s intent “is not manifestly inpermssible if
there is sone other, equally plausible explanation for [his]
remark,” and “the question is not whether the jury mght or
probably would view the challenged remark [as a comment on
silence], but whether it necessarily would have done so.”
Barrientes v. Johnson, 221 F.3d 741, 780 (5th Cr. 2000). Wen the

above discourse is viewed in context, as the law requires, see

Wharton, 320 F.3d at 538, it becones apparent that the prosecutor
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was likely trying to comment on the expert’s lack of famliarity
with Diaz’s nental condition, not on Diaz’s silence. Dr. Pinkernman
had indicated in his witten report that D az was experiencing
“mld to noderate anxiety, depression and feelings of gquilt”
associated wth his current incarceration. (Trial Tr. vol. 37, 155-
56, Feb. 15, 2000.) By questioning Dr. Pinkerman about what D az
had told him about his current incarceration, the prosecutor was
likely seeking to prove that Dr. Pinkerman did not knowif Diaz was
experienci ng anxi ety and depressi on because of what he had done or
because he was in jail. (Trial Tr. vol. 37, 155-56.) In light of
this plausi ble explanation for the prosecutor’s conmment, the jury
woul d not necessarily have viewed the coment as a comment on
silence and the prosecutor’s intent was not “manifestly
i nperm ssible.” Accordingly, reasonable jurists could not debate
that Diaz’s right to remain silent was not viol ated.
I11. Conclusion
For the foregoing reasons, Diaz’s Application for a

Certificate of Appealability is GRANTED I N PART and DENI ED | N PART.
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