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Vincent Qutierrez was convicted in Texas state court of
capital nmurder and sentenced to death. The district court’s having
deni ed habeas relief and a certificate of appealability (COA),
CQutierrez seeks a COA for five issues. Concomtantly, he
chal l enges the district court’s denying funding for investigative

assi st ance. A COA i s DEN ED.

" Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



The followi ng factual recitation is based primarily upon that
presented by the district court. GQGutierrez v. Dretke (USDC Opn.),
392 F.Supp. 2d 802 (WD. Tex. 2005).

On 10 March 1997, CQutierrez, Randy Arroyo, and several others
met at Christopher Suaste’s residence to discuss Arroyo’s desireto
steal an autonobile. The next norning, Arroyo, Qutierrez, and
Suaste drove to an apartnent conplex where the target vehicle was
par ked. It was owned by United States Air Force (USAF) Captain
Jose Cobo. Suaste parked his vehicle nearby and watched GQutierrez
and Arroyo approach the target vehicle, enter it, and drive out of
the conplex. While returning to his hone, Suaste saw Captai n Cobo
lying on the shoulder of the highway with blood stains on his
shirt.

Several hours |ater, Suaste received several tel ephone calls
from Arroyo and CQutierrez, asking Suaste to pick them up. Upon
doi ng so, Suaste observed Gutierrez wearing different clothes than
those worn earlier that day. The newer clothes were a tee shirt
and a pair of gymshorts with the USAF | ogo. GQGutierrez expl ai ned
his earlier clothes had blood on them and the new clothes were
obt ai ned fromthe back of the stol en autonobile.

Upon Suaste’s inquiring about what happened after he left the
apartnent conplex, Qutierrez |aughingly explained: upon entering
the target vehicle, he forced Captain Cobo at gunpoint to nove to

the back seat; Arroyo drove the vehicle from the conpl ex; when



Captai n Cobo begged for his life and offered his wallet, GQutierrez
reassured himthat he woul d be rel eased; nonet hel ess, Captain Cobo
attenpted to exit the vehicle, but was restrai ned by his seat belt;
CGutierrez grabbed Captain Cobo to prevent hi mfromjunping fromthe
vehi cl e; at that point, Arroyo yelled “Shoot him Shoot him
He’s trying to escape.”; CQutierrez fired his pistol twi ce, striKking
Captain Cobo in the back; Captain Cobo began choki ng and coughi ng
up blood; as CGutierrez and Arroyo drove on, CGutierrez stated he
did not want to drive around wth a “dead man” in the car;
CGutierrez directed Arroyo to reduce the vehicle's speed; and, upon
his doing so, CQutierrez shoved Captain Cobo out of the noving
vehicl e onto the shoul der of the highway.

Later that day, Arroyo confessed to being involved in Captain
Cobo’s nmurder and led police to the pistol Gutierrez had used to
kill him CQutierrez was charged with capital nurder for an
intentional killing by firearmwhile in the course of kidnapping
and robbery.

On 2 March 1998, a jury found CGutierrez guilty of capital
murder, pursuant to § 19.03(a) of the Texas Penal Code. Pursuant
to the jury’'s answers to the statutory special issues, he was
sentenced to death.

CQutierrez raised only two issues on direct appeal (jury
instruction on acconplice liability and facial challenge to the

constitutionality of Texas’ death penalty); neither is at issue



here. The Texas Court of Crimnal Appeals affirnmed. Qutierrez v.
State, No. 73,065 (Tex. Crim App. 12 April 2000) (unpublished).
Gutierrez did not seek review by the Suprene Court of the United
St at es.

I n requesting state-habeas relief, GQutierrez rai sed 11 cl ai ns,
including the clains for which he seeks a COA, but not including
the four clains for which he seeks a COA regarding insufficient
i nvestigative funding. The judge who had presided at trial
presi ded over the state-habeas proceeding; granted part of the
anount requested for investigating possible clains; held an
evidentiary hearing; and, in a 61-page opinion, rendered findings
of fact and conclusions of |aw, recommendi ng denial of relief. Ex
Parte CQutierrez, No. 97-CR-2457-B-W (226th Dist. Ct., Bexar
County, Tex. 2001). That court concluded, inter alia: Qutierrez
had procedurally defaulted his clains based on trial error, because
they were not raised on direct appeal. Id. In the alternative,
the court addressed each claimon the nerits, concluding no relief
was warranted. |d.

The Texas Court of Crim nal Appeals adopted the state-habeas
court’s findings and conclusions and denied relief. Ex Parte
Vincent Cutierrez, No. 49,887-01 (Tex. Crim App. 10 Cct. 2001)
(per curianm) (unpublished). GQutierrez did not seek review by the

Suprene Court of the United States.



In April 2002, CGutierrez presented 14 clains for federal
habeas relief. After filing his application, Gutierrez noved for
t he appointnment of an investigator, claimng such assistance was
necessary to rebut the state-habeas factual findings by clear and
convi nci ng evi dence, as required under the applicable Antiterrorism
and Effective Death Penalty Act of 1996 (AEDPA), Pub. L. No. 104-
132, 110 Stat. 1214 (1996). Cutierrez admtted, however, that the
clains for which he sought investigative assistance were
procedural | y defaul ted because they had not been exhausted in state
court.

The district <court denied the requested investigative
assi stance. Subsequently, in a 154-page opi nion in Septenber 2005,
it granted the State’s sunmary-judgnent notion, denying habeas
relief on all 14 clains, and sua sponte denied CGutierrez a COA
USDC Opn., 392 F. Supp. 2d at 810.

1.

As noted, Gutierrez’ 28 U S.C. 8§ 2254 habeas petition is
subject to AEDPA. See, e.g., Penry v. Johnson, 532 U S. 782, 792
(2001). Under AEDPA, in order to appeal the denial of habeas
relief on a claim he nust obtain a COA fromeither the district,
or this, court. 28 U.S.C. § 2253(c); Febp. R Aprp. P. 22(b)(1); Slack
v. MDaniel, 529 U S. 473, 478 (2000). To do so, he nust “ma[k]e
a substantial show ng of the denial of a constitutional right”. 28

US C 8 2253(c)(2); see MIler-El v. Cockrell, 537 U S. 322, 336



(2003); Slack, 529 U S at 483. In that regard, he nust
denonstrate “reasonable jurists could debate whether (or, for that
matter, agree that) the petition should have been resolved in a
different manner or that the issues presented were ‘adequate to
deserve encouragenent to proceed further’”. Mller-E, 537 U S. at
336 (quoting Slack, 529 U S. at 484). Moreover, for a COA request
involving a procedural ruling by the district court, such as its
review ng the procedural -default rulings by the state-habeas court
di scussed infra, the petitioner nust show jurists of reason would
find it debatable whether: (1) the underlying claimfor the COA
request is a valid assertion of the denial of a constitutional
right; and (2) the district court’s procedural ruling was correct.
Sl ack, 529 U. S. at 484.

In deciding whether to grant a COA, a federal court is
limted, inter alia, “to a threshold inquiry into the underlying

merit of [Qutierrez’] clains”. Mller-El, 537 U S. at 327. “This

threshold inquiry does not require full consideration of the
factual or |egal bases adduced in support of the clains.” Id. at
336. Instead, our analysis “requires an overview of the clains in
t he habeas petition and a general assessnent of their nerits”. |Id.

This being a death penalty case, “any doubts as to whether a COA
shoul d i ssue nust be resolved in [GQutierrez’] favor”. Hernandez v.
Johnson, 213 F.3d 243, 248 (5th Cr.), cert. denied, 531 U S. 966

(2000) .



O course, for purposes of the requisite threshold-inquiry, we
are mndful that, in ruling on the nerits, the district court was
required by AEDPA to defer to the state court’s adjudication on
questions of |aw and m xed questions of |aw and fact, unless that
“decision ... ‘was contrary to, or involved an unreasonable
application of, clearly established Federal |aw, as determ ned by

t he Suprene Court (reasonabl e decision). H Il v. Johnson, 210
F.3d 481, 485 (5th Cir. 2000) (quoting 28 U S.C. § 2254(d)(1))
(enphasi s added), cert. denied, 532 U. S. 1039 (2001). A decision
is contrary to clearly established federal law if it “reaches a
| egal conclusion in direct conflict with a prior decision of the
Suprene Court or if it reaches a different conclusion than the
Suprene Court based on materially indistinguishable facts”. M niel
v. Cockrell, 339 F.3d 331, 337 (5th Gr. 2003), cert. denied, 540
U S. 1179 (2004).

Li kewi se, for this threshold-inquiry, we are mndful that, in
ruling on the nerits, the district court was required to defer to

the state court’s factual findings, unless they “resulted in a

deci sion that was based on an unreasonable determ nation of the

facts in light of the evidence presented in the State court
proceedi ng” (reasonable decision). 28 U S.C. 8§ 2254(d)(2)
(enphasis added). In that regard, those findings are “presuned to

be correct”; as noted, in district court, GQutierrez had “the burden



of rebutting [that] presunption ... by clear and convincing
evidence”. 28 U S.C. 8 2254(e)(1).

The first four clains for which a COA is requested are:

(1) whether the state-habeas and district courts erred in
const rui ng Qutierrez’ due- process claim (regarding t he
prosecution’s alleged failure to produce information about a
juror’s prior offense) as one arising under Brady v. Maryland, 373
U S 83 (1963) (holding prosecution’s suppression of favorable
mat eri al evidence viol ates due process);

(2) whether Gutierrez was denied a fair and i npartial jury, as
required by the Sixth and Fourteenth Anmendnents, because (a) the
above-referenced juror m sstated she had never been convicted of a
crime, thus precluding Gutierrez’ counsel from making a for-cause
chal l enge, and (b) the trial court granted the State s for-cause
chal  enge for a prospective juror;

(3) whether the trial court’s denial of Qutierrez’ severance
nmotion at the trial’s penalty phase denied him the right to
i ndi vi dual i zed sentencing, pursuant to the Ei ghth Arendnent; and

(4) whether, by failing to chall enge on direct appeal both the
for-cause juror-dismssal and the severance-denial, GQutierrez’
counsel was constitutionally ineffective under Strickland v.
Washi ngton, 466 U.S. 668 (1984) (two-pronged standard for maki ng an
i neffective assistance of counsel (1AC) claim counsel ’s

performance was deficient; and that deficiency caused prejudice).



The fifth COA request concerns four unexhausted clains.
Qutierrez maintains he failed to exhaust them because the state-
habeas court refused to grant him enough funding to conduct an
i nvesti gati on. Regarding that fifth COA request, Qutierrez
chal l enges the district court’s denial of investigative-assistance
f undi ng.

A

In the state-habeas and district courts, GQutierrez clainmed he
was deni ed due process by the prosecution’s failing to disclose
potential -juror Rosemary Harrell had been arrested for, and
convicted of, theft in 1979 of an amount |ess than five dollars.
Subsequently, she served as a juror. Both courts analyzed this
claim under the well-known Brady framework: as stated supra, a
clai mant nmust show the prosecution suppressed favorable evidence
material to the outcone of the trial. Brady, 373 U S. at 87.
Under Brady, evidence is “material” if there is a reasonable
probability the result of the proceedi ng woul d have been different
had the evidence been disclosed; a reasonable probability is one

sufficient to underm ne confidence in the outcone. Martin v. Cain,
246 F.3d 471, 477 (5th Gir.), cert. denied, 534 U.S. 885 (2001).
CGutierrez clains prosecutorial m sconduct —conduct barred by
the due-process clause. See, e.g., Brady, 373 U S at 85-88.
Al t hough he insists both courts erred in applying Brady, he does

not explain why it is not the proper standard. In any event

9



CGutierrez’ framng of the issue is quite simlar to the Brady
standard. He maintains: “The issue ... involves the obligations
of the prosecutor, under the Due Process Clause[,] ... to disclose
to the trial court and defense[,] material evidence [that] raises
guestions about whether a juror is categorically excludable from
the jury”. (Enphasi s added.) GQutierrez does not claim such
m sconduct requires automatic reversal and remand for a newtrial.
See, e.qg., United States v. Huey, 76 F.3d 638, 639 (5th Gr. 1996)
(where Batson v. Kentucky's rule against the use of perenptory
strikes based on race, 476 US. 79 (1986), had been violated,
reversal and remand for newtrial wthout analysis of prejudice to
the defendant). |Indeed, not all prosecutorial m sconduct requires

Bat son-1i ke reversal.

The prosecution’s failure to disclose information about a
prospective juror is not exculpatory, material evidence under
Brady. Jones v. Butler, 864 F.2d 348, 355 (5th Cr. 1988), cert.
deni ed, 490 U. S. 1075 (1989). |Irrespective of the nane utilized by
the state-habeas and district courts for their analysis of this
claim a review for prejudice vel non was required. For exanple,
in Johnson v. Cabana, our court held: where a prosecutor
potentially knew a juror had made a false statenent on a juror
gquestionnaire, nanely that she did not have a relative in the sane

jail as the defendant, there was no show ng of prejudice. 818 F. 2d

10



333, 343 (5th Gir.), cert. denied, 481 US. 1061 (1987).
Furthernore, the Suprene Court has directed that clains for
prosecutorial msconduct in a state conviction are reviewed
deferentially. See, e.g., Donnelly v. DeChristoforo, 416 U S. 637,
643 (1974) (prosecutorial msconduct nust have “so infected the
trial wth unfairness as to nake the resulting conviction a deni al

of due process”).

Part of the follow ng facts were devel oped at the st at e- habeas
evidentiary hearing, at which GQutierrez’ trial counsel and the | ead
prosecutor testified. As part of the jury selection for Qutierrez’
trial in 1998, Harrell responded to her jury questionnaire that she
had never been “charged or arrested with any type of shoplifting or
theft offense”. Before questioning her during voir dire, however,
the | ead prosecutor, having performed a crim nal background check,
| ear ned: al nost 20 years earlier, Harrell had been arrested in

1979 for theft under five doll ars.

Accordingly, during voir dire, the prosecutor questioned
Harrel |l about the incident. She responded she believed it had been
“totally dismssed”. The prosecutor al so asked her “to the best of

[ her] recollection” whether she paid a fine or attended a court

hearing. She responded “no”.

During jury selection, the prosecutor conducted further
research into Harrell’s prior arrest, contacting the municipa

court in the county where it had occurred. An individual at that

11



court told the prosecutor Harrell had neither a conviction for the
theft offense nor an active case agai nst her, but that her bond had
been forfeited. Based on that information, the prosecutor
concluded Harrell likely did not have a conviction for the charge.
The prosecutor was provided a letter to that effect but did not

remenber showing it to Gutierrez’ counsel

CQutierrez’ counsel’s questioning of Harrell during voir dire
did not relate to her prior theft arrest. As noted, she was

selected as a juror.

After holding the evidentiary hearing, the state-habeas court
made detailed findings, including: (1) there was no evidence
Harrell had been convicted of theft in connection wth her 1979
shoplifting charge; (2) her bond forfeiture did not nake her
ineligible to serve on a jury, or subject her to a successful for-
cause challenge; (3) the prosecution’s alleged failure to disclose
the bond-forfeiture evidence did not constitute “favorabl e” Brady
evidence; and (4) even if the evidence was favorable, there was no
reasonable |ikelihood that the result of Cutierrez’ trial would

have been different.

The district court held: under AEDPA, Cutierrez had not, by
the requisite clear-and-convincing evidence, rebutted the state-
habeas court’s factual findings. USDC OQpn., 392 F. Supp. 2d at 835-

37. According the deference required by AEDPA to these detailed

findings, the court held the state-habeas decision was an

12



obj ectively reasonabl e application of clearly established federal

law'. 1d. at 852.

In his COA request, Qutierrez notes that Texas’ Constitution
and Code of Crimnal Procedure require any prospective juror who
has been convicted of, or is currently under a charge of, theft be
excused fromjury service. Tex. ConsT. ART. XVI, 8§ 2; Tex. Cooe CR'M
Pro. ART. 35.16(a)(2). He further insists that state |law also

requires the dism ssal of any juror who ‘appears’ to be
disqualified to serve as a juror because of a conviction for
theft”. Because the prosecutor knew Harrell mght have been
convicted of theft, Gutierrez maintains his due-process rights were

violated by the failure to disclose this information

For COA purposes, reasonable jurists would not debate that,
under AEDPA, the district court concluded correctly that, in
holding Gutierrez had not stated a neritorious Brady claim the
st at e- habeas deci si on was not unreasonabl e because: evidence of
Harrell’s bond forfeiture was not favorable evidence that would
have sustai ned a for-cause chal |l enge; and, even if the evidence was
favorable, Qutierrez has not shown how Harrell’s repl acenent woul d
have voted in jury deliberations concerning Gutierrez’ conviction
and/ or sentence. Again, irrespective of the state-habeas and
district courts’ classifying this as a Brady claim that does not
render the state-habeas decision unreasonabl e under AEDPA or the

district-court decision debatable by reasonable jurists. Each

13



court was required to consider whether any alleged prosecutorial

m sconduct was prejudicial to Gutierrez’ trial.

As discussed infra, any alleged prosecutorial msconduct
concerning Harrell’'s selection as a juror did not deny Gutierrez an
inpartial jury. |In fact, for several reasons, including Harrell’s
Catholic faith, as discussed infra, GQutierrez’ counsel wanted her
on the jury. In any event, for COA purposes, Cutierrez has not
adequately shown pursuant to AEDPA that he was prejudiced by the
al l eged prosecutorial msconduct, or that it “so infected [his]
trial with unfairness as to nmake [his] conviction a denial of due
process”. DeChristoforo, 416 U. S. at 643. Moreover, this claimis
not “adequate to deserve encouragenent to proceed further”. Sl ack,

529 U. S. at 484.
B

Next, Qutierrez seeks a COA for whether he was denied an
inpartial jury, in violation of +the Sixth and Fourteenth
Amendnent s, because: (1) Harrell nmade a material m sstatenent that
she had never been arrested or convicted of a crine of theft; and
(2) the prosecution successfully challenged CGerald Becker for
cause, based solely on his religious beliefs, in violation of

Wt herspoon v. Illinois, 391 U S. 510 (1968) (hol ding prospective

jurors may not be excused from jury service in a capital case

14



because, based on religious beliefs, they voice general objections

to the death penalty).

In both his state and federal habeas petitions, CGutierrez
clainmed Harrell nmade a material m srepresentati on when she stat ed:
in the jury questionnaire, that she had never been charged, or
arrested, with theft or shoplifting; and, during voir dire, that,
al t hough she had been charged with theft in 1979, the charges had
been di sm ssed, and she had not been arrested. QGutierrez asserted
Harrell had been arrested, charged, and convicted of theft, making
her ineligible for jury service under Texas |aw. Furt her nor e,
under MDonough Power Equipnment, Inc. v. Geenwod, QCutierrez
clainmed his due-process rights were violated, because his trial
counsel did not nake a for-cause chal |l enge based on Harrell’ s voir-
dire answers. 464 U. S. 548 (1984) (holding due process violated
where a potential juror’s failure to answer a material question on
voir dire deprived the defendant of information permtting a valid

for-cause chal |l enge).

The state-habeas court held GQutierrez had procedurally
defaulted this clai mbecause he did not raise it on direct appeal.
Alternatively, it held: no judgnent of conviction had been entered
against Harrell; during wvoir dire, Harrell had responded
truthfully, to the best of her know edge; and, even if she had been

di squalified under Texas lawfor jury service, this potential error

15



did not warrant reversal because Qutierrez neither nmade a tinely

obj ecti on nor established he suffered significant harmas a result.

The district court |likew se denied relief, noting: the state-
habeas court was <correct in concluding the claim had been
procedurally defaulted, USDC Opn., 392 F.Supp. 2d at 835; and
under Texas law, it is well settled that an otherwi se final
conviction may not be collaterally attacked because a jury nenber
was statutorily disqualified. 1d. at 834 (citing Ex Parte Bronson,
254 S.W2d 177 (Tex. Crim App. 1952)). Therefore, the district
court held: because the state-habeas court’s factual findings were
reasonabl e and i ts concl usi ons were not an unreasonabl e application
of clearly-established federal |aw, CGutierrez was not entitled to
federal habeas relief. 1d. at 837. It further held: because the
st at e- habeas court reasonably determ ned Harrell did not testify
fal sely and was not disqualified fromjury service under Texas | aw,
the state-habeas court’s application of McDonough was objectively

reasonable. Id. at 837, 841.

CQutierrez maintains it is debatable anong reasonable jurists
whet her Harrell was dishonest about her theft conviction, and
whet her that conviction would have subjected her to a for-cause
chal | enge. He does not contest, however, the district court’s
holding the claim was procedurally defaulted. Accordingly, he

fails to satisfy the above-described two-prong standard for

16



obtaining a COA when a district-court procedural ruling is at

i ssue.
2.

In his state and federal habeas petitions, GQutierrez clained
he was denied an inpartial jury by the trial court’s granting the
prosecution’ s for-cause chal | enge agai nst prospective juror Becker.
During voir dire, Becker stated repeatedly that, because of his
Catholic faith, he would find it “very difficult, if not virtually
i npossible, ... to inpose [the death penalty]”. (As noted above,
even t hough Gutierrez now chal |l enges Harrell’ s havi ng served on the
jury, one reason Gutierrez’ trial counsel wanted her as a juror was
because of that faith.) Becker also stated: during the trial’s
penal ty phase, and based on his religious beliefs, he would be
“nore inclined to say ... there is sufficient mtigat[ing
evidence]” not to inpose a death sentence. Based on these, and
ot her, statenents, such as his religious beliefs would interfere
wth his ability to fairly answer a special issue, the prosecution
made, and the trial court granted, the for-cause challenge. (The

trial court initially denied the notion and heard additional

exam nation on the issue.)

Because CGutierrez failed to raise this issue on direct appeal,
t he state-habeas court held it was procedurally defaulted. 1In the

alternative, it held this Wtherspoon claimlacked nerit because,

under “Adanms v. Texas, [448 U.S. 38 (1980)], a venireman may be

17



struck if his views prevent or substantially inpair the performance
of his duties as a juror in accordance wth the court’s

instructions and the juror’s oath”. Ex Parte Gutierrez, at 10.

The district court held this Wtherspoon claimprocedurally
defaulted. USDC Qpn., 392 F. Supp. 2d at 822. Furthernore, it held
t hat, Becker’s having repeatedly made cl ear his deat h-penalty views
woul d not enable himto i npose that penalty and havi ng never stated
he could set aside those beliefs: Gutierrez had not presented
clear and convincing evidence to rebut the state-habeas court’s
factual findings, id. at 825; and, based on those findings, that
court’s application of Wtherspoon and Adans was not contrary to,
nor an unreasonable application of, clearly-established federa

law, id. at 823.

In his COA request, CGutierrez maintains this claimwas not
procedurally defaulted; in the alternative, he clains he has nade
the requisite cause-and-prejudice showing for this claim to be
consi der ed. Cting Ex Parte Frazier, 67 S.W3d 189, 190 (Tex.
Crim App. 2001), «Cutierrez <clains Texas courts have not
consistently held that a legitinmate claim not raised on direct
appeal , IS procedurally defaulted for habeas pur poses.
Furt hernore, he maintains that, because he has made a col orabl e | AC
claim discussed infra, this shows the requisite cause and

prejudice to enable the claimto be consi dered.

18



Pursuant to the above-stated two-prong test for obtaining a
COA concerning a district-court’s procedural ruling, GQutierrez nust
show, inter alia, that reasonabl e jurists woul d debate whet her that

ruling was correct. He has not done so.

In all cases in which a state prisoner has
defaulted his federal clains in state court
pursuant to an i ndependent and adequate state
procedural rule, federal habeas review of the
clains is barred unless the prisoner can
denonstrate cause for the default and actua
prejudice as a result of the alleged violation
of federal |law, or denonstrate that failure to
consider the claim wll result in a
fundanental m scarriage of justice.

Aguilar v. Dretke, 428 F.3d 526, 532-33 (5th Cr. 2005), cert.
denied, 126 S. . 2059 (2006). Ex Parte Gardner, 959 S.W2d 189
(Tex. Cim App. 1996), held a state-habeas petitioner may not
raise for the first time in his petition a constitutional error
occurring at trial. The Gardner rule is “an adequate state ground
capabl e of barring federal habeas review . Aguilar, 428 F.3d at
535. Furthernore, as discussed infra, Cutierrez has not nmade,
through his related IAC claim a cause-and-prejudice show ng.
Again, he fails to satisfy the above-di scussed two-prong test for

obtaining a COAto contest the district court’s procedural ruling.

19



Qutierrez seeks a COA for whether the trial court
constitutionally erred in failing to grant hima severance during
the penalty phase. He concedes: he did not raise this severance-
denial claimon direct appeal and instead raised it for the first

time in his state-habeas proceedi ngs.

The state-habeas court held the claim was procedurally
defaul ted because it was not raised on direct appeal. In the
alternative, it held: the trial court’s instruction to the jury
that all the evidence nust be considered individually with respect
to each of the two defendants prevented any prejudice resulting
fromevidence admtted about QGutierrez’ co-defendant, Arroyo; and
the Eighth Anendnent’s nandate for individual sentencing was not

vi ol at ed.

In denying relief, the district court held: Qutierrez’
severance cl ai mwas procedurally defaulted; in the alternative, the
claimhad no nmerit because, under Zafiro v. United States, 506 U.S.
534 (1993), the trial of co-defendants should be severed “only if
there is a serious risk that a joint trial [, inter alia,] would
conprom se a specific trial right of one of the defendants”. 506
U S. at 539. Furthernore, the district court noted that, under
Zafiro, proper jury instructions can be sufficient to prevent
prejudice where the penalty for each co-defendant is being
considered during the sanme proceeding. Along this line, the

district court held: because the trial court instructed the jury

20



to consider evidence individually for each defendant to whom it
pertai ned, and because the evi dence was not so conplicated that the
jury could not have conpartnentalized it, severance was not

requi red. USDC Qpn., 392 F. Supp. 2d at 827-29.

In his COA request, CGutierrez reiterates his claimthat the
Ei ght h Amendnent requi red severance because there was overwhel m ng
aggravating evidence presented during the penalty phase agai nst
Arroyo, and nuch | ess aggravati ng evi dence presented agai nst him
Furthernmore, he contends he has shown the requisite cause and

prejudi ce to overcone any procedural default.

As discussed, a federal-habeas petitioner nust not have
procedurally defaulted his claimfor relief. Furthernore, because
we do not grant a COA on CQutierrez’ IAC claimrelated to the
severance-noti on deni al, addressed bel ow, the requisite cause and
prejudi ce has not been shown. He fails to satisfy the two-prong
standard for receiving a COA concerning a district-court procedural
ruling.

D.

Next, Qutierrez requests a COA for his claim that his
appel | at e counsel was constitutionally ineffective under Strickl and
for failing to challenge on appeal: the for-cause dismssal of

Becker; and the severance-denial at the penalty phase.
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Concerning his claimin his state and federal habeas petitions
that his appellate counsel was constitutionally ineffective for
failing to appeal the for-cause dism ssal, CQutierrez contends the
prosecuti on nmade t he chal | enge based on Becker’s religious beliefs,
di scussed supra. The state-habeas court held: (1) the tria
court’s granting the for-cause chall enge was not unconstitutional
in the light of Wtherspoon; and (2) CGutierrez failed to show

counsel’s not raising this issue on appeal constituted | AC
The district court held simlarly:

Becker’'s exclusion was consistent W th
Wt herspoon and its progeny, [and] even if
erroneous, was nonethel ess reasonabl e under
clearly established federal law .... For
simlar reasons, t here was not hi ng
unreasonable with the state habeas court’s
determnation that the failure of petitioner’s
state appel | ate counsel to pur sue a
Wt herspoon claim on direct appeal did not
cause the performance of said counsel to fal

bel ow an objective | evel of reasonabl eness.

USDC Opn., 392 F. Supp. 2d at 883. Finally, the court noted that
Gutierrez had failed to show, under Strickland, how appellate
counsel "s not raising this issue caused Gutierrez prejudi ce because
there is “no reasonable probability that, but for [this failure],
the outcone of [his] direct appeal woul d have been any different”.

ld. at 884.

Qutierrez maintains he nade a colorable I AC cl ai m because

the state court’s factual determ nation that Becker’s religious
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views would have precluded him from serving on the jury is not
supported by the record; appellate counsel’s failure to raise this
issue is inexplicable and was objectively wunreasonable; and
resulting prejudice is shown because an automatic reversal is
requi red where a for-cause challenge is erroneously granted under

W t her spoon.

O course, appellate counsel need not, and should not, raise
every non-frivolous issue on appeal. E.g., Smth v. Robbins, 528
U. S 259, 288 (2000). As reflected earlier in describing the bases
for the for-cause challenge, reasonable jurists would not debate
that the district court correctly concl uded t he state-habeas court
was not unreasonabl e i n hol di ng appel | at e counsel ' s perfornmance di d
not fall below an objectively reasonable standard. Furthernore,
this claim does not “deserve encouragenent to proceed further”.

See Sl ack, 529 U. S. at 484.
2.

Concerning GQutierrez’ <claim that his appellate counsel
rendered |AC for failing to appeal the penalty-phase severance-
denial, the state-habeas court held: because there were proper
jury instructions and the evidence presented was not too difficult
to be conpartnentalized, a severance was not constitutionally
requi red; appellate counsel’s performance was not objectively

unreasonable for failing to raise this non-neritorious claim and
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CQutierrez failed to show there is a reasonable probability that,
but for counsel’s failing to raise this issue, the result of his

appeal woul d have been different.

The district court |ikewse held that, wunder AEDPA, the
follow ng state-court determ nations were not unreasonable in the
light of clearly-established federal |aw a severance was not
required wunder state and federal |aw, appellate counsel’s
performance was not deficient for failing to raise this issue; and
no prejudice resulted fromcounsel’s failing to do so. USDC Opn.,

392 F.Supp. 2d at 885- 86.

For his COA request prem sed on his claimappellate counsel
was constitutionally deficient for failing to rai se the severance-
denial issue, Cutierrez insists that, because the aggravating
evi dence against him consisted primarily of prior, non-violent
property crinmes, and that against Arroyo concerned substantially
nmore violent conduct, appellate counsel’s performance was not
obj ectively reasonable. He maintains he suffered prejudice as a
result because, under the Eighth Anendnent’s harmess error
standard, the appeal s court woul d have been required to reverse his

convi cti on.

As discussed supra, Qutierrez did not nmake the requisite
showng he was denied a constitutional right to individual
sent enci ng because his severance notion was denied. Accordingly,

it is not debatable anpbng reasonable jurists that the district
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court correctly concluded the state-habeas court was not
unreasonable in holding appellate counsel’s perfornmance was not

obj ectively unreasonable for failing to raise a non-neritorious

claim

CQutierrez seeks a COA for the following clains, which he
admts are procedural |l y-defaul ted because he did not raise themin
hi s st at e- habeas proceedings: trial counsel I AC, juror m sconduct;
and due-process violations for a possible undisclosed agreenent
bet ween a prosecution witness and the State, and the suppressi on of
i npeachnent evidence relating to a prosecution wtness. He
mai nt ai ns t he state-habeas court’s denial of sufficient funding to
investigate these clains creates cause and prejudice for the
procedural default. (Along this line, as discussed in part Il.F.
below, CQutierrez challenges the district court’s denial of

i nvestigative assistance.)

CGutierrez noved in the state-habeas trial court for funding to
investigate the factual bases for these potential clains. It
granted him $3000 of the requested $6500 ($1500 of which was
granted seven days before his state-habeas petition was due).
Despite this funding, Gutierrez clained in his state-habeas
petition he was not able to sufficiently develop the facts to state
cogni zable clainms for relief. The state-habeas court held

Gutierrez: had not contended any of the grounds for investigation
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were neritorious; and had not produced any witnesses to testify
about the limtations on his investigative ability. Therefore, it

hel d these clains procedurally defaulted.

Li kewi se, the district court denied habeas relief, holding:
a federal court is not an alternative forumfor the devel opnment of
the factual bases for a claim CGutierrez would only be entitled to
a federal evidentiary hearing upon showng the claimrelies on a
new rule of constitutional |law or the facts could not have been
previously discovered through the exercise of due diligence, and
t hose facts woul d show, by cl ear and convi nci ng evi dence, Qutierrez
was actually innocent of the offense, see 28 U S. C. 8§ 2254(e)(2);
and Gutierrez had been afforded a full opportunity at the state-
habeas evidentiary hearing to develop the factual basis for his

clainms. USDC Opn., 392 F.Supp. 2d at 890-91.

Qutierrez maintains a COA should i ssue on whet her he can show
cause and prejudice, based on insufficient funding, for
procedurally defaulting on these clains in the state-habeas court.
Reasonabl e jurists, however, would not debate that the district
court was correct in concluding that the state-habeas court was not
unreasonable in holding them procedurally defaulted. As the
district court noted: “Petitioner alleges no specific facts
show ng his state habeas counsel exercised due diligence to
i nvestigate, develop, and present any of [his] unexhausted cl ains

herein to [the] state habeas court”. ld. at 891. Accor di ngly,
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CQutierrez fails to satisfy the two-prong standard for obtaining a

COA for the district court’s procedural ruling.
F

In the final point for consideration, Qutierrez contests the
district court’s denial of his notion for investigative assistance
to develop the procedurally-defaulted clains discussed above in
part Il.E. Pursuant to 21 U S.C. 8§ 848(q)(9), a district judge, in
a capital case, “upon a finding that investigative, expert, or
ot her services are reasonably necessary for the representation of

the defendant”, may authorize funding for such services.

“This court has held that a COAis not necessary to appeal the
deni al of funds for expert assistance.” Smth v. Dretke, 422 F.3d
269, 288 (5th CGr. 2005). Instead, we review for an abuse of

di scretion the denial of § 848(q) funding. 1d. As Smth noted,

[t]his court has upheld the denial of such
funding when a petitioner has (a) failed to
suppl enent his funding request with a viable
constitutional claimthat is not procedurally
barred, or (b) when the sought-after
assi stance would only support a neritless
claim or (c) when the sought after assistance
woul d only suppl enent prior evidence.

Id. (internal citation omtted; enphasis added).
Qutierrez has not shown the district court abused its
discretioninfailing to grant additional investigative assi stance.

“IT@utierrez’] right under 21 U S.C. 8§ 848(q)(9) to the assistance
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of experts where reasonably necessary to press his habeas clains
does not entitle himto a federal evidentiary hearing when he has
failed to ... develop his evidence in state court”. Tur ner v.
Johnson, 106 F.3d 1178, 1184 n.16 (5th Cr. 1997) (internal
citations omtted); see also Riley v. Dretke, 362 F.3d 302 (5th
Cir. 2004) (holding petitioner cannot show a substantial need for
i nvestigative assistance when the clains he seeks to pursue are
procedurally barred), cert. denied, 543 U S. 1056 (2005).
L1l
For the foregoing reasons, a COAis

DENI ED.
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