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Convicted in Texas state court of capital nurder for murdering
nmore than one person during the same crimnal transaction and
sentenced to death, Robert Martinez Perez requests a certificate of
appeal ability (COA) on two habeas clains denied by the district
court. Those underlying clains are that he was deni ed due process
of law when the trial court: (1) permtted an inspector wth the

United States Marshal Service near two prosecution wtnesses, in

" Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



view of the jury; and (2) admtted inadm ssible, cunulative
evi dence. COA DEN ED.
| .

Perez was convicted of capital nurder in 1999 and sentenced to
death for the 1994 nurders of Jose Travieso and Robert R vas,
menbers (as was Perez) of the “Mexican Mafia”, a violent street
gang in San Antonio, Texas. Hi s conviction and sentence were
affirmed on direct appeal. Perez v. State, No. 73,457 (Tex. Cim
App. 19 Sept. 2001) (unpublished). Perez did not seek a wit of
certiorari fromthe Suprene Court of the United States.

During the pendency of his direct appeal, Perez filed a state
habeas application, challenging his conviction and sentence on 45
grounds. I n March 2003, the habeas trial court entered findi ngs of
fact and concl usions of | aw, recomendi ng deni al of habeas relief.
That April, the Court of Crimnal Appeals denied relief, adopting
the findings and conclusions in an unpublished order. Ex parte
Perez, Wit No. 55,333-01 (Tex. Cim App. 30 Apr. 2003
(unpubl i shed).

Perez filed for federal habeas relief in October 2003, raising
the two clains for which he now seeks a COA. Relief was denied in
June 2005. Perez v. Dretke, 393 F. Supp. 2d 443, 448 (N.D. Tex.
2005). That August, the district court denied Perez’'s COA request.
Perez v. Dretke, No. 3:03-CV-1073-L (N.D. Tex. 2 Aug. 2005)

(unpubl i shed).



1.

For his COA request here, Perez’s underlying 28 U S.C. § 2254
habeas petitionis subject tothe Antiterrorismand Effective Death
Penalty Act of 1996, Pub. L. No. 104-132, 110 Stat. 1214 (1996)
(AEDPA). See, e.g., Penry v. Johnson, 532 U S. 782, 792 (2001).
Pursuant to AEDPA, Perez cannot appeal the habeas-relief denia
unl ess he first obtains a COA fromeither the district, or this,
court. 28 U S. C 8§ 2253(c)(1)(A); FEeED. R App. P. 22(b)(1). Under
Federal Rule of Appellate Procedure 22(b)(1), the district court
judge who denied relief “nust either issue a [COA] or state why a
certificate should not issue”. For the sanme reasons it had deni ed
relief, the district court denied a COA for both issues.

(btaining a COArequires “a substantial show ng of the denia
of a constitutional right”. 28 U S C § 2253(c)(2). Perez nust
show “that reasonable jurists could debate whether (or, for that
matter, agree that) the [federal habeas] petition should have been

resolved in a different manner or that the issues presented were

adequate to deserve encouragenent to proceed further”. Mller-E
v. Cockrell, 537 U S 322, 336 (2003) (internal citation and
gquotation marks omtted). This determnation is limted, inter

alia, “to a threshold inquiry into the underlying nerit of [the
habeas petition’s] clains”. ld. at 327. Such “inquiry does not

require full consideration of the factual or | egal bases adduced in

support of the clains”; instead, it requires “an overview of the



clains in the habeas petition and a general assessnent of their
merits”. |d. at 336. Because Perez faces the death penalty, we
resol ve “any doubts as to whether a COA should issue ... in [his]
favor”. Hernandez v. Johnson, 213 F.3d 243, 248 (5th Gr.), cert.
deni ed, 531 U.S. 966 (2000).

Regardi ng our requisite threshold inquiry, we recogni ze that,
inruling on the nerits, the district court was required by AEDPA
to defer to the state court’s ruling “on the nerits” for a claim
“unless [that] adjudication ... resultedin”: (1) for questions of
law and m xed questions of |law and fact, “a decision that was
contrary to, or involved an unreasonable application of, clearly
establ i shed Federal |aw, as determ ned by the Suprenme Court of the
United States”; or (2) for questions of fact, “a decision that was
based on an unreasonabl e determ nation of the facts in [the] |ight
of the evidence presented in the State court proceeding.” 28
US C 8§ 2254(d)(1) & (2); see Chavez v. Cockrell, 310 F.3d 805,
808 (5th Gir. 2002), cert. denied, 538 U S. 915 (2003).

A

Underlying Perez’s first COA request is his clainmed denial of
due process when the trial court permtted an inspector with the
United States Mrshal Service (the Marshal) to be near two

prosecuti on witnesses within viewof the jury (Marshal’s presence).



1

Qutside the presence of the jury, Perez' s attorney objected
that the Marshal’s presence: put an aura on the wtnesses’
t esti nony, suggesting they were so inportant that they had their
own private guard; made Perez | ook dangerous because the w t nesses
needed a guard in order to be in the sanme roomw th hinm and was
unnecessary because of the courtroonis other security mneasures.
The objections were overruled. On direct appeal, Perez clainedthe
Marshal ' s presence denied himdue process —a fair and inparti al
trial. (Al though Perez raised this issue again in his state habeas
petition, the habeas trial court ruled the claimhad already been
deci ded adversely to Perez on direct appeal. As noted, the Court
of Crim nal Appeals adopted the habeas trial court’s findings and
conclusions.) Perez raised the sane claimin his federal habeas
petition. This clainms having been exhausted, we consi der whet her
Perez is entitled to a COA. See 28 U . S.C. 8§ 2254(b)(1).

2.

“The physi cal appearance of a defendant while in the presence
of the jury may adversely affect the presunption of innocence.”
Chavez, 310 F.3d at 808. To protect that fundanental requirenent
for a fair trial, safeguards are placed on the defendant’s
appear ance. See, e.g., Estelle v. WIlians, 425 U S. 501, 504
(1976) (“Courts have, with few exceptions, determned that an

accused should not be conpelled to go to trial in prison or jail



cl ot hi ng because of the possible inpairnment of the presunption so
basic to the adversary system”) (internal footnote omtted).

These saf eguards are bal anced, however, with the court’s need “to
protect the court and its processes, and to attend to the safety
and security of those in the courtrooni. United States .
Ni chol son, 846 F.2d 277, 279 (5th Gr. 1988). Accordingly, courts
have been nore liberal in allowng security personnel in the
courtroom See id. (holding that the presence of plainclothes
deputies in front of the jury did not unfairly prejudice the
def endant) .

Qut side the presence of the jury, the Marshal testified: for
the record, he was dressed in a suit and tie and his firearm was
not exposed; although he was wearing a red badge with the letters
“SCO', he would renove it while in court; he was assigned to
protect the two witnesses as part of the witness security program
and that programis policy is to allow officers to sit close to
W tnesses for their protection, especially if the defendant is in
custody or there is an audience in the courtroom The trial judge
found: the Marshal wore a “snappy outfit of civilian nature”; and
the jury could have seen him*®“as a civilian sitting over there by
t he door”.

On direct appeal, the Court of Crim nal Appeals held Perez did
not nmeet his burden of denonstrating the Marshal’s presence caused

ei ther actual or inherent prejudice. Likew se, on federal habeas,



the district court denied relief, ruling Perez “failed to
denonstrate that the presence of a plainclothes officer during the
testinony of [the two witnesses] was so i nherently prejudicial that
he was denied his constitutional right to a fair trial”. Perez,
393 F. Supp. 2d at 450.

Whet her the Marshal’s presence prejudiced Perez’'s right to a
fair trial is a mxed question of |law and fact. Accordingly, under
AEDPA, the district court was required to defer to the state
court’s adjudication “unless”, as discussed supra, it “resulted in
a decision that was contrary to, or involved an unreasonable
application of, clearly established Federal |aw, as determ ned by
the Suprenme Court of the United States”. 28 U S. C. 8§ 2254(d)(1).
In the light of this standard, Perez has failed for COA purposes to
make the requisite substantial show ng that the Marshal’s presence
prejudiced his right to a fair trial

On the nerits, pursuant to 28 U S.C. 8§ 2254(e)(1), a state-
court finding of fact is “presuned to be correct[;] [t]he applicant
[ has] the burden of rebutting the presunption of correctness by
cl ear and convincing evidence’”. Perez has not made the requisite
show ng for COA purposes that the jury knew the Marshal was an
i nspector with the United States Marshal Service.

Even if the jury did discern that the Marshal was an arned
guard, prejudice would not be shown automatically: “Qur society

has becone inured to the presence of arnmed guards in nost public



pl aces”. Hol brook v. Flynn, 475 U. S. 560, 569 (1986). The jurors
were exposed to nunerous other security neasures. Further, the
Marshal s presence ensured that protection-program w tnesses
recei ved adequate security, pursuant to w tness-security-program
pol i ci es.

Accordingly, Perez has failed to showreasonable jurists could
debate the district court’s ruling: (1) that the Marshal’s
presence did not deprive Perez of a fair and inpartial trial; or
(2) that the claimis not “adequate to deserve encouragenent to
proceed further”. See Mller-El, 537 US at 336 (internal
citations and quotation marks omtted).

B

The underlying basis for the other requested COA is Perez's
clainmed denial of a fair and inpartial trial because the tria
court admtted evidence he asserts is inadm ssi ble and cunul ati ve.
Hi s claimconcerns seven itens of evidence regarding the Mexican
Maf i a.

1

As discussed below, it appears part of this claim was not
exhausted. |f so, we cannot consider that part. See 28 U S.C. 8§
2254(b) (1) (A . In any event, a COA is denied.

a.
It appears two letters (fromgang nenbers Luis “Blue” Adanes

and Herb “Star” Huerta) were challenged for the first tine in



Perez’s federal petition. 1d. Because it appears they were not
challenged in state court, the district court may have erred in
considering them |In any event, their being admtted at trial does
not alter the reasons for our COA deni al

b.

At trial, Perez objected on a variety of bases to the other
five itens. They are: (1) testinony by a prosecution-wtness
(former gang nenber) relating to the gang’s organi zation and
operations; (2) its constitution; (3) reading portions of the
constitution that discussed its nenbers killing traitors to the
gang; (4) letters to Perez fromthe fornmer gang nenber regarding
schisns, killings, and crimnal conduct by the gang; and (5)
testinony by a Detective that he could not renenber the exact
nunber of Mexi can Mafia hom ci des he had i nvesti gat ed because there
had been so nany.

In his federal petition, Perez clains the adm ssion violated
“Rul e 404(b)”, presumably of the Texas Rules of Evidence, which
mrrors Federal Rule of Evidence Rule 404(b) (character evidence
generally not adm ssible to prove conduct). Al though it is
arguabl e whether each item was objected to on the grounds now
presented, and although, pursuant to 28 U S.C. 8§ 2254(b)(3), the
State has not waived the exhaustion requirenent, the bases for the
objections are sufficient to permt our review of this COA

application for the five itens.



On direct appeal, Perez clained his due process rights were
violated by the trial court’s admtting cunulative inproper
evi dence regardi ng the gang. (Again, although Perez al so nade this
claimin his state habeas application, the habeas trial court rul ed
the claim had already been decided adversely to Perez on direct
appeal, and the Court of Crim nal Appeals adopted the trial court’s
findings and concl usions.) Perez raised the same claimin his
federal petition.

2.

On direct appeal, Perez challenged the adm ssibility of
evi dence pertaining to the gang under Texas Rul es of Evidence 403
(exclusion of relevant evidence on special grounds) and 404(Db).
The Court of Crim nal Appeals held: “[T]he evidence overwhel m ngly
denonstrated that the nurders resulted fromthe rift within the
[ gang], an organi zati on notorious for commtting hom cides, and in
accordance with provisions of [its] constitution”. Perez, No.
73,457 at 8 (enphasis added). Accordingly, it upheld the adm ssion
of the evidence.

To support his cunul ative-error COA request, Perez relies on

Derden v. MNeel, 978 F.2d 1453, 1457 (5th G r. 1992) (en banc),

cert. denied, 508 U S. 960 (1993), which held:

[ F] ederal habeas corpus relief nmay only be
granted for cunulative errors in the conduct
of a state trial where (1) the individual
errors involved matters of constitutional
di mension rather than nere viol ations of state
law, (2) the errors were not procedurally

10



defaulted for habeas purposes; and (3) the
errors “so infected the entire trial that the
resulting conviction violates due process”.
|d. at 1454 (quoting Cupp v. Naughten, 414 U S. 141, 147 (1973))
(enphasi s added).

In deciding this claim the district court concluded that,
under 28 U S.C. § 2254(d)(1), “[Db]ecause the ‘cunulative error’
doctrine has not been clearly established by the Suprene Court,
habeas relief is not available’”. Perez, 393 F. Supp. 2d at 448.
In doing so, it failed to address this court’s holding that,
al though rare, instances of cunulative trial-court errors resulting
in federal habeas relief “fit the Suprene Court’s description of a
deni al of due process as ‘the failure to observe that fundanenta
fairness essential to the very concept of justice”. Derden, 978
F.2d at 1457 (quoting Lisenba v. California, 314 U S. 219, 236
(1941)). In the alternative, as discussed infra, the district
court denied the claimon the nerits, holding that, because the
chal | enged evi dence was rel evant to the i ssues bei ng deci ded, there
was no constitutional error.

For COA purposes, Perez fails to nake the requisite
substantial showing that his claimfalls within the cunul ative-
error doctrine. Under this doctrine, “errors of state |aw,
i ncluding evidentiary errors, are not cogni zabl e i n habeas cor pus”.

|d. at 1458 (enphasis added). | nstead, such errors are of the

requi site constitutional nature only if they “infuse[] the trial

11



wth unfairness as to deny due process of |aw'. Id. (quoting
Li senba, 314 U S. at 228).

Perez cl ains evidence was i nproperly adm tted based on | ack of
rel evance, unfair prejudice, and prior crimnal conduct. For COA
pur poses, we cannot consider the state court’s rulings on these
state-law bases. See Estelle v. MGQuire, 502 U S. 62, 68 (1991)
(“I'n conducting [federal] habeas review, a federal court islimted
to deci ding whether a conviction violated the Constitution, |aws,
or treaties of the United States.”).

In conjunction wth his due process cunulative-error COA
request, Perez’'s only colorable non-state-law claimis that his
First Arendnent right to freedomof association was viol ated by the
trial court’s allowing evidence of his gang involvenent. I n
support, Perez cites Dawson v. Del aware, 503 U. S. 159, 167 (1992).
I n Dawson, however, the defendant’s First Amendnent rights were
vi ol at ed because of the adm ssion of evidence at sentencing that
proved not hing nore than his “abstract beliefs”. 1d. |In contrast,
Perez’s gang invol venent concerned the notive and reason for the
murders. See Vasquez v. State, 67 S.W3d 229, 239 (Tex. Crim App.
2002) (holding “gang-affiliation is relevant to show a notive for
a gang-related crine”).

In this regard, as described supra, the challenged evidence
i nvol ves: (1) the gang’s organization and operation in San

Antonio; (2) killings and crim nal conduct by the gang; and (3) the

12



nunber of hom cides associated with it. The district court ruled
this evidence

support[ed] the state’s theory that [Perez]

killed the two victins to succeed in a power

struggle within the San Antoni o Mexi can Mafi a

by establishing that: (1) [he] was a | eader

in the organi zation; (2) there was a dangerous

power struggle within the organi zation at the

time of the killings; (3) the victins were on

the opposite side of that power struggle; (4)

the organization’s rules required [Perez] to

carry out the nurders; and (5) the victins

were killed because of the power struggle.
Perez, 393 F. Supp. 2d at 448. Qbviously, if there was no error in
admtting the chall enged evidence, there was no cunul ative error.

Perez’s challenge to the adm ssion of this evidence is a

question of law. United States v. Meserve, 271 F.3d 314, 327 (1st

Cr. 2001) (“[T]he district court’s construction of evidentiary
rules is a question of law'.) (internal citation omtted).
Accordingly, on the nerits, the district court was required by
AEDPA to defer to the state court’s “adjudicat[ion] on the nerits

unl ess the adjudication of the claim... resulted in a decision
that was contrary to, or involved an unreasonabl e application of,
clearly established Federal | aw, as determ ned by the Suprene Court
of the United States”. 28 U S.C. § 2254(d)(1). Perez has failed
to show reasonable jurists could debate the district court’s
ruling: (1) that Perez’'s gang affiliation was relevant to the

murders for which he was convicted; or (2) that the issue is not

13



“adequat e to deserve encouragenent to proceed further”. Mller-El,
537 U.S. at 336 (internal citations and quotation marks omtted).
L1,

For the foregoing reasons, a COAis

DENI ED.
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