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Deat h—sent enced Loui si ana state prisoner Chri st opher Sepul vado
appeal s this action’s being dism ssed under Federal Rule of G vil
Procedure 12(b)(6) (failureto state clain). Pursuant, inter alia,
to 42 US C 8§ 1983, Sepulvado clains the State’ s clenency
procedure violates the Eighth (cruel and unusual punishnment) and

Fourteenth (due process denial) Anendnents. AFFI RVED.

" Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



| .

In 1993, Sepul vado was convicted of nurder and sentenced to
death. Sepulvado v. La. Bd. of Pardons & Parole, 114 F. App’ x 620,
621 (5th Gr. 2004). He is incarcerated on death rowin the state
penitentiary.

Sepulvado filed a simlar action in 2003, claimng the
cl emency systemdeni ed hi mdue process. 1d. Because Sepul vado had
not yet applied for clenency, the district court dismssed the
conplaint for lack of standing, and we affirmed (lack of subject
matter jurisdiction), holding the dism ssal was w thout prejudice.
ld. at 622.

After the district court had dism ssed the conplaint in the

first action, but before that dismssal was affirned, Sepulvado

applied for clenency. |In June 2004, his application was deni ed.
| d.

Sepul vado filed this action that Novenber. It was dism ssed
in May 2005.

1.

W review de novo a Rule 12(b)(6) notion’s being granted.
Ballard v. wall, 413 F.3d 510, 514 (5th Gr. 2005). Each wel | -
pl eaded all egation in the conplaint “nust be accepted as true, and
the dismssal will be affirmed ‘only if it appears that no relief
could be granted under any set of facts that could be proven

consistent wwth the allegations’”. |d. at 514-15 (quoting More v.



Carwel |, 168 F.3d 234, 236 (5th Gr. 1999)). For conplaints, the
Federal Rules of G vil Procedure require “a short and plain
statenent of the claim showing that the pleader is entitled to
relief”. Feb. R Qv. P. 8(a)(2). Instead, Sepulvado's two—cl ai m
conplaint is 36 pages, nore closely resenbling a brief.

Chio Adult Parole Authority v. Wodard, 523 U S. 272 (1998),
held Chio’s clenency procedures did not violate the Constitution;
Justice O Connor’s concurrence (providing the fifth vote) stated
only “m ni mal procedural safeguards apply to cl enency proceedi ngs”.
ld. at 289 (O Connor, J., concurring) (enphasis in original).
Justice O Connor suggested relief “mght, for exanple, be warranted
inthe face of a [clenency] schene whereby a state official flipped
a coin to determ ne whether to grant clenency, or in a case where
the State arbitrarily denied a prisoner any access to its cl enency
process”. 1d. (enphasis added).

Subsequently, in line with Justice O Connor’s position, our
court stated m ninmal procedures are required. Faulder v. Tex. Bd.
of Pardons & Paroles, 178 F.3d 343, 344 (5th Gr.), cert. denied,
527 U.S. 1017 (1999) (stating clenmency process requires mninal
procedural safeguards). Because clenency “decisions are not
traditionally the business of courts”, there is an extrenely “l ow

threshold of judicial reviewability”. Id.



A

Sepul vado’s conplaint seeks to distinguish Louisiana s
cl emency procedure from those in other States, claimng, inter
alia, because Loui siana | aw does not guarantee a cl enency heari ng,
its procedure falls bel owthe m ni numdue-process threshold. O her
cases involving constitutional challenges to clenency procedures,
i ncl udi ng Whodard and Faul der, however, do not establish specific
requi renents States nust follow

Loui siana state law all ows every inmate to apply for clenency
(whi ch Sepul vado did). As shown infra, Sepulvado fails to state a
claimin asserting Louisiana’ s clenency procedure falls bel ow the
m ni mum constitutional threshold.

The CGovernor may conmute a sentence only upon the Board’'s
recomendation. LA ConsT. art. 1V, 8V, LA Rev. STAT. ANN. 8§ 15:572
When seeking clenency in Louisiana, the first step is filing an
application that includes, inter alia: (1) nane and prison nunber;
(2) date of birth; (3) offense charged, convicted of or pled to;
(4) date and length of sentence; (5) tinme served; (6) reason for
requested clenency; (7) relief requested and narrative detailing
the events surrounding the offense; and (8) any institutiona
disciplinary reports. LA ADMN CobE tit. 22, § V.103(A). Except
in cases involving i nmates who have served | ess than 15 years of a

life sentence and have evi dence denonstrati ng actual innocence, no



further informati on may be provided unless a clenency hearing is
granted. |d. § V.103(C).

After the application is filed, at |east four Board nenbers
review the application to determ ne whether a clenency hearing is
warranted. 1d. 8 V.101(C). The Board has discretion to grant a
cl emency hearing; Louisiana lawlists eight reasons for which the
Board, inits discretion, may deny one. I|d. 8 V.105. Sepulvado’s
application was denied, wthout a hearing, for two of 8§ 105 s
listed reasons: (1) because his offense was serious in nature; and
(2) because he had not served sufficient tine.

Sepul vado was al l owed to apply for clenency, and t he conpl ai nt
does not allege the Board failed to consider his application before
denying it. | nst ead, Sepul vado nakes a facial challenge to the
procedure. Hi s conplaint alleges, for exanple, the Governor rarely
grants clenency to violent offenders; this, however, does not state
a claimfor a due—process violation.

Sepul vado contends dism ssal was inappropriate because,
W t hout di scovery, he cannot determ ne whet her clenency was deni ed
arbitrarily, possibly even based on the coin-flip exanple in
Justice O Connor’s concurring opinion in Wodard. Sepul vado’ s
conpl ai nt, however, does not all ege he was deni ed cl enency in that
fashion; and, as discussed earlier, we are confined to review ng

only the conplaint when considering a Rule 12(b)(6) notion.



In the light of the allegations in the conplaint, Sepulvado
had full access to the clenency process, and the Board consi dered
his application before denying hima clenency hearing. Under the
hi ghly deferential Faul der standard of review, Sepulvado does not
state a due-process—denial claimfor which relief can be granted.

B

Sepul vado’ s conplaint simlarly clains the clenmency procedure
violates the Eighth Anendnent’s prohibition against cruel and
unusual puni shnent. For the sanme reasons he failed to state a
due—process claim he fails to state one under the Eighth
Amendnment .

L1l
For the foregoing reasons, the judgnent is

AFFI RVED.



