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PER CURI AM !

Janmes Martinez was convicted and sentenced to death for the
murders of Sandra Walton and M chael Hunpreys. Marti nez
initially raised 11 clains for relief in his state habeas
petition, and l|ater sought to supplenent his petition wth

addi ti onal cl ai ns. After denial of relief in the state court,

! Pursuant to 5THC R R 47.5, the court has deternmined that this
opi ni on shoul d not be published and is not precedent except under
the limted circunstances set forth in 5THC R R 47.5.4.



Martinez filed his federal habeas petition in the district court,
raising 29 clains for relief. The district court denied relief
and sua sponte denied a certificate of appealability, and
Martinez now seeks a certificate of appealability to appeal the
district court’s denial of relief under 28 U S.C. 8§ 2254.2 For

the reasons stated bel ow, we deny COA

A
Martinez was indicted, convicted, and sentenced to death in
Tarrant County, Texas, for the Septenber 21, 2000, nurders of
Sandra Walton and M chael Hunphreys. Martinez’'s conviction and
sentence were affirnmed on direct appeal by the Texas Court of

Crim nal Appeals, Martinez v. State, No. 74,292, 2003 W 22508081

(Tex. Crim App. Nov. 5, 2003), and certiorari was denied by the

United States Suprenme Court, Mrtinez v. Texas, 125 S. C. 32

(2004) .

2 Martinez ostensibly raises two “i ssues,” denom nated “lneffective
Assi stance of Trial Counsel” and “Unconstitutionality of Texas

Death Procedures as applied to Appellant.” Each issue, however,
conpri ses several related and overl appi ng questions and subparts,
sone of which are repeated verbatim from Mrtinez’ initial

petition, and some of which are reformnul ated and conbi ned versi ons
of issues previously raised. Because the issues as presented by
Martinez are repetitive and overl apping, certainissues are grouped
for purposes of discussion.



Martinez filed his state application for wit of habeas
corpus in Cctober of 2003, raising eleven grounds for relief. In
Decenber 2003, Martinez filed a notion to supplenent his wit
with additional clainms. The trial court entered findings of fact
and conclusions of |aw recommending that relief be denied on
Martinez's original clainms, and that his supplenental clains be
di sm ssed as a subsequent application. The Court of Crimna

Appeal s ultimately adopted those findings. Ex parte Martinez, No.

59,313-01 (Tex. Crim App. Sept. 22, 2004). The notion for |eave
to add clains was treated as a subsequent application and

dism ssed. Ex_ parte Mrtinez, No. 59,313-02 (Tex. Crim App.

Sept. 22, 2004).°3 Martinez's related petition for wit of

certiorari was denied. Martinez v. Texas, 125 S.C. 1401 (2005).

3 The order stated, in pertinent part:
This Court has reviewed the record wth respect to the
el even allegations made by Applicant in his initial
application. W adopt the trial judge's findings and
concl usions. Based upon the trial court's findings and
conclusions and our own review, the relief sought is
deni ed.

Wth respect to Applicant's two subsequently filed
al l egations, we conclude that Applicant has failed to
show the factual or I|egal bases of his clains were
unavai lable to him at the tine he filed his initia
application. Therefore, those clains are dismssed
pursuant to Code of Crimnal Procedure Article 11.071 §
5. Ex parte Graves, 70 S.W3d 103 (Tex. Crim App. 2002).

Ex parte Martinez, Nos. 59,313-01 & 59,313-02, slip op. at 2 (Tex.
Crim App. Sept. 22, 2004).




Martinez filed his petition for federal habeas relief in the
federal district court in January of 2005 and included 29 rel ated
and overlapping clains for relief. The district court denied
Martinez's petition, rejecting each of Mrtinez’'s clains in a
t horough and reasoned order. Martinez tinely filed a notice of
appeal, and al though not requested, the district court sua sponte
denied COA as to each of the 29 clains. This request for COA

f ol | owed.

B
The district court succinctly summarized the facts of

Marti nez’ s of f ense:

Martinez briefly dated Walton, and gave or | oaned her
money fromtinme to tine. In May of 2000, Walton signed
a promssory note reflecting that she owed Martinez
$1,000. Martinez becane fixated on obtaining repayment
from her, stalking, harassing, and threatening Wilton
on nunerous occasions. On the night of her nurder,
Martinez pounded on WAlton's door, threatening to break
it dowmn if she did not open the door. He had earlier
told Walton that her tinme was alnost up. Walton and
Hunmphreys, who was visiting, went out to get sonething
to eat. When they returned, at approximately 1:00 a.m
on Septenber 21, 2000, they were shot to death with a
hi gh-powered rifle. Wtnesses saw a nman dressed in
black trotting away from the scene. Police found
twenty-seven shell casings at the scene. Walton was
shot nine or ten tines; Hunphreys, eight.

On the night of the nurders, Martinez called Casey
Ashford (“Ashford”), a long-tine friend, several tines.
Martinez drove to the farmwhere Ashford was staying to
deliver a black canvas bag for Ashford to keep. Ashford



| ooked in the bag and saw the rifle later determned to
be the murder weapon, anong other itens. He buried the
bag, but later disclosed its location to police. Wen
police opened the bag, they found the rifle, a bag of
fertilizer, a fuse, dark <clothing, conbat boots,
gl oves, a pipe bonb, a ski mask, a doubl e-edged knife,
a bul |l et proof vest, and ammuniti on.

At trial, Mrtinez tried to pin the blanme for the
murders on Ashford. H's nother and brother testified
that he had been at hone on the night of the nurders.
He also showed that Ashford lied several tinmes when
dealing with the police and that, prior to the nurders,
Ashford had had access to the nurder weapon.

Martinez v. Dretke, 2005 WL 1383350, *2 (N.D. Tex. June 8, 2005)

The district court also summrized the evidence introduced

during the puni shnent phase of trial:

At  the punishnent phase of the trial, the State
introduced itens that had been kept by Mirtinez in a
storage facility. They included bonb-nmaki ng conponents,
over 3000 rounds of anmuni tion, ot her  weapons,
including two pistols, sever al illegal kni ves,
illegally nodified shotguns, and several rifles. Also
introduced were four books bearing the notation
“conpleted reading by Janes Martinez”: Be Your Own
Undertaker: How to Dispose of a Dead Body; Master's
Deat h Touch: Unarnmed Killing Techniques; 21 Techni ques
of Silent Killing; and Dragon's Touch: Waknesses of
the Human Anatony. The State al so offered victiminpact
testinony by Hunphreys' father, nother, and stepnother,
and Walton's not her.

Martinez called a nunber of people to testify that they
had not known him to be a violent person and did not
believe he would conmt any nore crinmes in the future.
None of them seened to know Martinez very well, except
his nmother and brother, and nost of them did not know
(or admt that they knew) about his extensive
col l ection of weapons and the books Martinez had read.
Martinez al so presented testinony of a forner custodian
of records for the Texas Departnent of Crimnal



Justice, who testified generally about daily prison
routines and classification of prisoners. Martinez al so
presented the testinony of Dr. Mar k  Cunni ngham
(“Cunninghant), a clinical and forensic psychol ogi st

who testified about recidivism rates for capital

murderers with Martinez's characteristics. Cunningham
testified that there was only a small chance that a

person like Mrtinez would commt future acts of
violence in prison. In rebuttal, the state offered the
testinony  of an I nvesti gat or wth the prison

prosecution unit, who testified about violence within
the prison popul ation.

.
Because Martinez initiated his federal habeas proceedings
after April 24, 1996, his petition and the instant appeal are

governed by AEDPA. Slack v. MDaniel, 529 U S. 473, 478 (2000).

In order to appeal the denial of his petition by the district

court, Marti nez must first seek and obtain a COA" as a

jurisdictional prerequisite. MIler-El v. Cockrell, 537 U.S.

322, 335-36 (2003). A COA will only issue if Mrtinez nakes a
substantial showng of the denial of a constitutional right,
which requires a showing that “reasonable jurists could debate
whet her” the court below should have resolved the clainms in a
different manner or that this court should encourage Martinez to
further litigate his clains in federal court. Id. at 336

(quoting Slack, 529 U S at 483-84); Dowhitt v. Johnson, 230

F.3d 733, 740 (5th Cr. 2000). The COA determ nation “requires



an overview of the clains in the habeas petition and a genera
assessnment of their nerits” but not “full consideration of the
factual or legal bases adduced in support of the clains.”

Mller-El, 537 U S at 336.

This court has enphasi zed that in making the COA
determ nation, the court nust be cognizant of the deferential
standard of review the district court applies under AEDPA

Mniel v. Cockrell, 339 F.3d 331, 336 (5th Gr. 2003), cert.

denied, 540 U. S. 1179 (2004). The district court defers to a
state court's adjudication of a petitioner's clains on the nerits
unless the state court's decision was: (1) “contrary to, or
i nvol ved an unreasonable application of, clearly established
Federal law, as determned by the Suprene Court of the United
States;” or (2) “resulted in a decision that was based on an
unreasonabl e determ nation of the facts in light of the evidence
presented in the State court proceeding.” [|d. at 336-37 (quoting
28 U S.C. 8§ 2254(d)). A state court's decision is deened
contrary to clearly established federal lawif it reaches a | ega

conclusion in direct conflict with a prior decision of the
Suprene Court or if it reaches a different conclusion than the
Suprene Court based on materially indistinguishable facts. Id.

at 337 (citing Wllians v. Taylor, 529 U S. 362, 405-06 (2000)).




A state court's decision constitutes an unreasonabl e application
of clearly established federal law if it is objectively

unreasonable. 1d. (citing Wllians, 529 U S. at 407-08).

Addi tional ly, AEDPA provides that the state court’s factua
findings “shall be presuned to be correct” unless the petitioner
carries “the burden of rebutting the presunption of correctness
by clear and convincing evidence.” 28 U S.C. 8§ 2254(e)(1). *“The
presunption of correctness not only applies to explicit findings
of fact, but it also applies to those wunarticulated findings

whi ch are necessary to the state court’s conclusions of m xed | aw

and fact.” Valdez v. Cockrell, 274 F.3d 941, 948 n.11 (5th Cr.
2001). W now turn to a consideration of Martinez's specific
cl ai ns.



A
Martinez first alleges in his federal habeas petition that
he was denied the right to effective assistance of counsel
because his trial counsel failed to argue that Casey Ashford was
an acconplice wtness. Martinez also argues that trial counse
never informed him of the inplications such a theory m ght have

for his case.

Counsel s’ primary defense theory in the liability phase of
the trial was that Ashford had acted al one and that Martinez was
not involved in the nurders. For obvious reasons, trial counse
did not conduct voir dire on the acconplice wtness theory, nor

request a jury charge on acconplice wtness testinony.

In order to prevail on an ineffective assistance of counsel
ground, Martinez nust show (1) that his counsels' performance
fell below an objective standard of reasonableness and (2) that
there is a reasonable probability that, but for his counsels'
unprofessional errors, the result of the proceedings would have

been different. Strickland v. Washinqgton, 466 U S. 668, 687

(1984). Both prongs of the Strickland test nust be net to

denonstrate ineffective assistance. 1d. at 697. Judicial scrutiny



of this type of claim nust be highly deferential and Martinez
must overcone a strong presunption that his counsels' conduct
fell wwthin the w de range of reasonabl e professional assistance.

ld. at 689.

As a threshold matter, the district court observed that the
state trial court nmade extensive findings of fact and concl usi ons
of law related to the performance of Martinez' s counsel, finding
that trial counsel engaged in sound strategy. Those findings
were adopted by the Court of Crimnal Appeals in the habeas
pr oceedi ngs. Martinez makes no attenpt, either in his federal
petition or in the instant application for COA to show that
those findings are not entitled to a presunption of correctness
under 28 U . S.C. § 2254(e)(1). Martinez al so makes no attenpt to
show that the state court’s application of Strickland was
“contrary to, or involved an unreasonable application” of that

precedent .

Moreover, the district court independently concluded that
the record supports the conclusion that Martinez's counsel
enpl oyed sound trial strategy. Al so, according to Mrtinez’s
trial counsel they raised with Mrtinez the possibility of
arguing that he and Ashford had acted together, and Martinez

declined to agree with pursuing this strategy. The record fully

10



supports the district court’s conclusion that counsel followed a
conscious and informed decision on trial tactics. Such a
decision cannot be a basis for «constitutionally ineffective
assistance of counsel unless it is so ill-chosen that it
perneates the entire trial wth obvious unfairness. Crane V.
Johnson, 178 F.3d 309, 314 (5th Cr.1999). Martinez fails to
make any such show ng. Because reasonable jurists could not
debate whether the district court’s conclusion was correct, we

deny CQOA on this issue.

B.
Martinez next argues that his trial counsel rendered
i neffective assistance during the puni shnent phase. He conpl ains
that his attorneys presented the testinony of two wtnesses, a
corrections expert and a psychologist, on the issue of future
dangerousness which was damaging to his defense. The district
court agreed with the state habeas court and concluded that

counsel enployed sound trial strategy consistent with Strickland

in deciding to call these wtnesses. Again, Martinez makes no
effort to denonstrate that the factual findings of the state
court are not entitled to the presunption of correctness under 28

US C 8§ 2254(e)(1), or that the state court’s application of

11



Strickland was “contrary to, or involved an unreasonable

application” of that precedent.

The State's brief exhaustively discusses trial counsels’
decision to elicit the testinony of these two witnesses. Counsel
ultimately determned that the best punishnent phase strategy
woul d be to present evidence tending to show that Martinez was
most likely going to be a “good” and “nonviolent” inmate in
prison. The record nmakes clear that trial counsel carefully and
deli berately consulted with several experts and attorneys who had
presented simlar testinony in death penalty trials before
arriving at the strategic decision to follow this path.
Moreover, although parts of the wtnesses’ testinony was
negative, in that both w tnesses acknow edged that there were
opportunities for violence in prison, neither affirmtively
testified that Martinez hinself posed a threat of future
danger ousness. Even disregarding Martinez's failure to address
the relevant standard of review in evaluating counsels’ strategic
decision, Mrtinez has failed to denonstrate either that his
trial counsel was deficient or that he was prejudiced, both of

which are required under Strickland. Because reasonable jurists

coul d not debate whether the district court should have reached a

di fferent conclusion, we deny COA on this issue.

12



C

Martinez next argues that the state trial court violated his
Eighth and Fourteenth Anmendnent rights by issuing a jury
instruction that did not perfectly track the mtigation specia
issue, and that his trial counsel rendered ineffective assistance
by failing to object to the instruction. Martinez conpl ains that
the trial court’s instruction did not track the special issue on
mtigation the trial court required the jury to answer. The

Texas statute calls for a response to a special issue that asks

“Iw hether ... there is sufficient mtigating circunstance or
circunstances to warrant that a sentence of |ife inprisonnent
rather than death sentence be inposed.” In explaining the

special issues, the trial judge instructed the jury to “consider
all evidence ... that mlitates for or mtigates against
inposition of the death penalty.” (enphasi s added). As we
understand the argunment, Martinez objects to the |anguage in the
charge, designed to explain the mtigation special issue, that

refers to evidence that “mlitates for” the death penalty.”

Martinez admts in his application for COA that these clains
were neither raised on direct appeal nor in his first state wit
application. |Instead, these clains were presented for the first

time in the late supplenent to his first state habeas

13



application, which the Court of Cimnal Appeals found to be
procedurally barred and di sm ssed as a subsequent wit. Martinez
made no effort in his federal habeas petition to overcone the
procedural bar, and therefore the district court denied relief

based on the procedural default.

Procedural default of a petitioner’s federal habeas claim
occurs where the last state court to consider a claim “clearly
and expressly” dismsses it based upon a state procedural rule
t hat provi des an adequate basis for denial of relief, independent

of the nerits. Coleman v. Thonpson, 501 U. S 722, 729 (1989);

Finley v. Johnson, 243 F.3d 215, 218 (5th G r. 2001); Nobles v.

Johnson, 127 F.3d 409, 422 (5th Cr. 1997). The “independent”
and “adequate” requirenents are satisfied where the court clearly
indicates its dismssal of a particular claimrests upon a state
ground that bars relief, and that bar is strictly and regularly

followed by the state courts. Finley, 243 F.3d at 218.

In this case, the Texas Court of Crimnal Appeals expressly
based its dismssal of Mirtinez’s new clainms raised in his
subsequent state wit application on an independent procedural
bar . Martinez, therefore, may not obtain federal habeas relief
absent a show ng of cause for the default and actual prejudice

that is attributable to the default. Murray v. Carrier, 477 U.S.

14



478, 485 (1986); Wainwight v. Sykes, 433 U.S. 72, 87-88 (1977).
However, Martinez has made virtually no effort to show cause for
his failure to bring these clainms in his first state wit
petition. Instead he asserts, wthout el aboration or citation to
the record, that the default was “due to the fault of appointed
state habeas corpus counsel.” However, error by counse

commtted in a post-conviction proceeding, where there is no
constitutional right to counsel, cannot constitute cause. Jones

v. Johnson, 171 F.3d 270, 276-77 (5th Cor. 1999); Ilrving V.

Hargett, 59 F.3d 23, 26 (5th Gr. 1995). WMartinez has conpletely
failed to offer any cause sufficient to neet the requirenents to
overcone the procedural bar on these clains, and no reasonable
jurists could debate whether the district court should have
reached a different concl usion. We therefore deny COA on this

i ssue. ?

D.
Martinez next argues, based on a strained reading of R ng v.

Arizona, 536 U. S. 583 (2002) and Apprendi v. New Jersey, 530 U S

466 (2000), that the State nust bear the burden of proving beyond

“ On the nmerits, we also see no error in the instruction that
approaches constitutional error. The instruction attenpts to give
the jury a bal anced explanation of their duty to consider all the
rel evant evidence.

15



a reasonable doubt a negative answer to the mtigation special
I ssue. Martinez' s theory is incorrect. Apprendi_ requires that
“other than the fact of a prior conviction, any fact that
i ncreases the penalty for a crine beyond the prescribed statutory
maxi mum nust be submitted to a jury, and proved beyond a
reasonabl e doubt.” Apprendi, 530 U. S. at 490. In R ng, the
Suprene Court applied Apprendi to the Arizona death penalty
schene, and concluded that to the extent the sentencing schene
allowed “a sentencing judge, sitting without a jury, to find an
aggravating circunstance necessary for the inposition of the

death penalty,” it was unconstitutional. R ng, 536 U S at 609.

However, the sane requirenents are not inposed on the
consideration  of mtigating facts. The Suprene  Court

specifically concluded in Walton v. Arizona that the burden of

proof may lie on a defendant to establish by a preponderance of
the evidence the existence of mtigating circunstances
sufficiently substantial to call for |eniency. 497 U. S. 639

649-51 (1990) (“So long as a State's nethod of allocating the
burdens of proof does not |lessen the State's burden to prove
every elenment of the offense charged, or in this case to prove
the existence of aggravating circunstances, a defendant's

constitutional rights are not violated by placing on him the

16



bur den of provi ng mtigating ci rcunst ances sufficiently

substantial to call for leniency.”), overruled in part on other

grounds, Ring v. Arizona, 536 U S. 548 (2002).

Martinez’'s theory that the State nust prove beyond a
reasonabl e doubt a negative answer to the mtigation special
i ssue has been clearly rejected by both the Suprene Court and the

Fifth CGrcuit. W therefore deny COA on this issue.

E.

Finally, Mrtinez argues that the punishnent phase jury
instruction on the special issue of future dangerousness fails to
give the jury sufficient guidance in understanding the term
“probability.”® However, as the district court noted, Martinez
failed to raise these clains in either his direct appeal or his
state habeas application, so that they are unexhausted and

procedurally barred. Finley v. Johnson, 243 F.3d 215, 218 (5th

Cr. 2001). As with the barred clains discussed above, Martinez
makes no effort to overcone this procedural bar by show ng any
cause for his failure to bring these clains before the state

courts. Moreover, even if Martinez were able to overcone the

> During the sentencing phase of Martinez's trial, the jury was

charged with answering the foll ow ng special issue:
Do you find fromthe evidence beyond a reasonabl e doubt that there
is a probability that the defendant would comit crininal acts of
vi ol ence that would constitute a continuing threat to society?

Tex. Cooe CRM Proc. ArT. 37.071 § 2(b)(1).

17



procedural bar, his theory is clearly incorrect. As the district
court found, it is well established that the Texas punishnent
i ssues are not inpermssibly vague as they have a “commobn-sense

core of neaning.” Pulley v. Harris, 465 US. 37, 50 n. 10

(1984); Mlton v. Procunier, 744 F.2d 1091, 1095-96 (5th Gr.

1984) . Reasonable jurists could not debate <either the
application of the procedural bar nor the conclusion that
Martinez’'s substantive argunent is flawed. W therefore deny COA

on this issue.

| V.
The clains asserted in Martinez’'s request for COA are wholly
W thout nerit or clearly subject to procedural bar. Because we
conclude that the district court’s denial of relief is not
debatable by jurists of reason, the petition for certificate of

appeal ability is denied.

PETI TI ON DEN ED.
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