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In April 1991, Steven Kenneth Stal ey was convicted of capital
mur der and sentenced to death for the nurder of Robert Read during
an arnmed robbery in Cctober 1989. The Texas Court of Crim nal
Appeal s affirnmed his conviction and death sentence on direct appeal
in April 1994. Staley's application for state habeas relief was
denied in Septenber 1998. In May 2000, he filed a petition for
federal habeas relief. In Septenber 2003, the district court

denied relief on three of the clains, and dismssed wthout

"Pursuant to 5TH QR R 47.5, the Court has determn ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



prejudice, as premature, Staley’'s claim that he was then
i nconpetent to be executed.

On Decenber 14, 2004, the state trial court entered an order
scheduling Staley’'s execution for Mrch 23, 2005. Ant i ci pati ng
that Staley would probably claim that he was inconpetent to be
executed, the State filed a request for an expert to exan ne
Staley, and the trial court granted the notion, appointing Dr.
Price. Staley’ s counsel persuaded the trial court to informally
aut hori ze the appointnment of an expert, Dr. Cunningham w thout
first having to make the threshol d showi ng of i nconpetency required
under Article 46.05. Staley’s counsel also obtained the
cooperation of the district attorney and the trial court in having
Staley brought from death row to Tarrant County to facilitate
access to him by counsel and nental health experts. St al ey
arrived in Tarrant County during the |ast week of February 2005.

The State’s expert attenpted to exam ne Stal ey on February 28,
2005, but Staley initially refused. After speaking to his
attorney, he relented. Staley’ s expert, Dr. Cunni ngham exam ned
hi mon March 16, 2005. On March 17, 2005, |ess than a week before
hi s schedul ed execution, Staley filed a notion in the state trial
court seeking an oral hearing to determne his conpetency to be
executed under Article 46.05 of the Texas Code of Crimnal

Procedure. ™

““Article 46.05 provides, in pertinent part:



The state court received evidence in the formof affidavits
and reports fromthe parties’ nental health experts. The State’s
expert, Dr. Price, examned Staley on February 28, 2005, and
concluded that Stal ey understands that he is to be executed, that
his execution is inmmnent, and the reason why he is to be execut ed.

The defense expert, Dr. Cunningham interviewed Staley for
t hree hours on March 16, 2005. He testified in his affidavit that,
in his opinion, Staley knows that he is to be executed, that his
execution is immnent, and the reason for his execution. However,
he stated that it was “probable” that Staley will becone nore
psychotic in the week remai ni ng before his execution and that there

“can thus be no assurance that the awareness he di spl ayed regardi ng

(a) A person who is inconpetent to be
executed may not be execut ed.

(d) On receipt of a notion filed under
this article, the trial court shall determ ne
whet her the def endant has rai sed a substanti al
doubt of the defendant’s conpetency to be
executed on the basis of:

(1) the notion, any attached docunents,
and any responsive pleadings ...

(h) A defendant is inconpetent to be
executed i f the defendant does not under st and:

(1) that he or she is to be executed and
that the execution is inm nent; and

(2) the reason he or she is being
execut ed.



his execution on 3-16-05 will be present at the tinme of his
execution.”

After considering the affidavits and reports submtted by the
parties’ nental health experts, the state trial court found that
t he evi dence showed that Stal ey understands that he is going to be
executed, that his execution is inmnent, and that he knows the
reason for his execution. The trial court concluded that Staley
had failed to make a substantial show ng that he was inconpetent.
The trial court’s order was entered on March 17, the sane day that
Staley filed his notion for a conpetency hearing.

That sanme day, Staley filed in the district court a notion for
a stay of execution and for the appointnent of counsel to prepare
a habeas petition seeking relief on the ground that he is presently
i nconpetent to be executed. On the afternoon of March 22, Staley
filed a supplenent to his notion for stay of execution, in which he
argued that he is entitled to a stay of execution pending the
decision in another case in which the district court granted a
certificate of appealability on the question whether a condemmed
i nmat e nust have a rational, as well as factual, understandi ng of

the reason for his execution. Panetti v. Dretke, No. A-04-CA-042-

SS (WD. Tex. Sept. 29, 2004) (unpublished).
Later in the afternoon of March 22, the district court entered
an order granting Staley’'s notions for stay of execution and for

appoi ntnent of counsel. Cting McFarland v. Scott, 512 U S. 849,

858 (1994), the district court found that Staley had not
4



“i nexcusably i gnored his procedural opportunities for reviewof his
ment al conpetency, or flouted avail able processes”, because the
state court did not deny Staley’ s request for a conpetency hearing
until March 17, 2005, the sane day that Staley filed his notions in
federal district court. (The district court failed to note,
however, that Staley did not request a conpetency hearing in the
state court until March 17, 2005.) Therefore, the district court
concluded that the requested stay was necessary for appointed
counsel to neaningfully research and prepare a federal habeas
petition presenting the claimthat Staley is presently i nconpetent
to be executed.

Early this norning, March 23, the State appealed and filed a
nmotion to vacate the stay of execution. Staley has filed a
response in opposition to the State’s notion, arguing that he is
entitled to the stay under MFarl and.

The only matter before this court is the appeal of the stay.
The district court granted the stay in order to give Staley’'s
counsel tinme to neaningfully research and prepare a federal habeas
petition presenting his claimthat he is presently inconpetent to
be executed. Thus, the question presented to us is whether the
district court abused its discretion by granting the stay. See
McFarl and, 512 U.S. at 858. W find that the district court abused
its discretion by granting the stay for the foll ow ng reasons:

1. As Staley’ s counsel explicitly stated in paragraph 5 of
his notion for stay of execution filed in the district court, the
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only claimsought to be presented in a federal habeas petition is
the claim that Staley is presently inconpetent to be executed.
Therefore, all that is before us is also all that we are told w |
be forthcom ng in a habeas petition.

2. Staley’s court-appointed counsel has appeared in this case
since 1999. As he sets out in his response in opposition to the
State’s notion to vacate the stay, he has been actively involved in
this immediate proceeding since the state court scheduled the
execution date on Decenber 14, 2004.

3. Counsel has diligently pursued the question of whether
Staley is conpetent to be executed, including review ng over 1,500
pages of prison nedical records, reviewing and updating the
docunent ary evidence in support of the claim persuading the state
trial court to informally authorize the appointnent of experts,
W thout first having to make a threshold show ng of inconpetency
under Article 46.05, conferring with the experts concerning their
evaluations of Staley, filing a notion in state court for a
conpetency hearing, and filing a notion for stay of execution in
federal court the sanme day that the state trial court denied the
Article 46.05 notion. In short, counsel has perfornmed wth
diligence and thoroughness in examning and presenting the only
claimat issue -- the conpetency of Staley to be executed.

4. |In support of the notion for stay of execution filed in
the district court, counsel asserted that a stay was warranted
because it was inpossible for the nental health experts appointed
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by the court to evaluate Staley to conplete their exam nations and
prepare their reports before the schedul ed execution; and it was
i npossi ble for counsel for both sides to adequately prepare for a
conpetency hearing in state court, including subpoenai ng wi t nesses,
consulting with experts, preparing briefs, and presenting a case to
a state district judge in a final conpetency hearing contenpl ated
by Article 46.05. The experts have conpleted their exam nations
and reports, and the state court has determ ned that Staley failed
to make a threshold show ng of inconpetency sufficient to require
a hearing under Article 46.05. Thus, these grounds do not support
the i ssuance of a stay of execution.

5. In a supplenental notion for stay of execution filed in
the district court, counsel argued that a stay should be granted

until this Court decides in Panetti v. Dretke the question whet her

a death row inmate nust have a rational, as well as a factual
under st andi ng of the reason for his execution. The affidavits of
the nental health experts who have exam ned Stal ey indicate that
there is no basis for a claim that he lacks a rational
understanding of the reason for his execution. Therefore, the
pendency of Panetti provides no basis for a stay of execution in
this case.

6. It should be noted that the experts in this case, for the
State and for Staley, respectively, have arrived at expressed
opinions, as a result of their examnations of Staley, that
denonstrate as a matter of law that he is conpetent to be executed
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under the standard announced in Ford v. Wainwight, 477 U S. 399

(1986): he understands that he is to be executed, that his
execution is inmnent, and the reason for his execution.
For the foregoing reasons, the notion to vacate the stay of

execution is GRANTED, and the order staying the execution in this

case i s hereby VACATED.



