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TI MOTHY TURNER,
Pl ai ntiff-Appellant,
vVer sus

DONALD CABANA, Superi ntendent of M ssissippi Departnent of
Corrections, in his official and personal capacities; PAMELA
ROBI NSQON, Associ ate Warden, in her official and personal
capacities; HARRI S, Associate Warden, in his official and
personal capacities; M CHAEL WEEKS, Lieutenant, in his official
and personal capacities; K T. CHASE, Correctional Oficer, in his
of ficial and personal capacities; TERRY STAPPLETON, Correctional
Oficer, in his official and personal capacities; EMMTT
SPARKMAN, Deputy Conmm ssioner, in his official and personal
capacities; CHRI STOPHER EPPS, Comm ssioner of Corrections, in his
of ficial and personal capacities; J.J. STREETER, Warden, in his
of ficial and personal capacities,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of M ssissipp
USDC No. 4:05-CVv-97

Bef ore JONES, Chief Judge, and JOLLY and ONEN, Circuit Judges.
PER CURI AM ~

Ti nothy Turner, former M ssissippi prisoner # 38850, appeals
the dismssal with prejudice of his 42 U S.C. 8§ 1983 suit, which

all eged that the defendants violated his constitutional rights by

"Pursuant to 5THCGR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



failing to protect him from an attack by another inmate, Lester
Nash. Nash attacked Turner while they were in separate pens in the
prison yard.

Turner correctly argues that the district court erred in
failing to consider his tinely filed objections to the nmagistrate
judge’s report. Moreover, because the objections were filed within
10 days of the final judgnent, the objections should have been
construed by the district court as a FED. R Cv. P. 59(e) notion.

See Mangieri_v. Cifton, 29 F.3d 1012, 1015 n.5 (5th Cr. 1994);

United States v. Gllardo, 915 F.2d 149, 150 n.2 (5th Cr. 1990).

Because Turner’s appeal is frivol ous, we pretermt t he
jurisdictional issue presented by the failure of the district court
to rule on the Rule 59(e) notion. See Fed. R App.
P. 4(a)(4)(A(iv); Burt v. Ware, 14 F.3d 256, 260-61 (5th Gr.

1994); United States v. Alvarez, 210 F. 3d 309, 310 (5th Cr. 2000).

As found by the district court, the facts alleged by Turner
did not establish that any of the defendants had know edge that
there was a specific risk of Nash attacking Turner during yard call

while they were in separate pens. See Farner v. Brennan, 511 U S

825, 833, 837 (1994); Jacquez v. Procunier, 801 F.2d 789, 792 (5th

Cir. 1986). |In fact, Turner conceded during the Spears™ hearing,
that he hinself did not anticipate the attack and that he knew of

no way that the defendants could have anticipated the attack.

Spears v. MCotter, 766 F.2d 179 (5th Cr. 1985).

2



Al t hough he stated in his objections to the nmagistrate judge’s
report that the defendants should have anticipated the attack
because he and Nash were in rival gangs, he did not explain how
such know edge woul d have |l ed the defendants to infer that there
was a substantial risk of harmto Turner by Nash while they were in

separate pens in the prison yard. See Farner, 511 U S. at 837

Nei ther did Turner allege any facts that would establish that the
def endants knew or shoul d have known that their failure to search
Nash on the day in question would pose a substantial risk of harm
to Turner while he and Nash were in separate pens. 1d. The nere
failure to follow prison regulations and rul es does not rise to the

|l evel of a constitutional violation. See Hernandez v. Estelle,

788 F.2d 1154, 1158 (5th G r. 1986).

Turner’s appeal is frivolous and is dismssed. See Howard v.

King, 707 F.2d 215, 220 (5th Cr. 1983); 5THCGR R 42.2. Because
Turner was incarcerated at the tine he filed the instant appeal,
the dismssal of this appeal as frivolous counts as a strike for

pur poses of 28 U.S.C. 8§ 1915(g). See Adepegba v. Hammons, 103 F. 3d

383, 388 (5th Gr. 1996). Should Turner be returned to prison and
accunul ate three strikes, he would not be permtted to proceed in
forma pauperis in any civil action or appeal filed while
incarcerated or detained in any facility unless he were under
i mm nent danger of serious physical injury. See 8 1915(g). Turner
is also warned that, as a non-prisoner, any future frivolous
filings wll subject himto sanctions.
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APPEAL DI SM SSED; SANCTI ON WARNI NG | SSUED.



