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Anand Babo and his son, Haman Babo, petition this court for
review of an order fromthe Board of Immgration Appeals (“BlIA")
affirmng the decision of the Immgration Judge (“1J”) to deny
their applications for asylum w thholding of renoval, and

protection under the Convention Against Torture (“CAT"). By

Pursuant to 5THGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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separate notion carried wth the case, the Babos contend, in the
alternative, that this case should be transferred to the district
court as a habeas corpus petition pursuant to 28 U S.C. § 2241 if
this court determnes that it |acks jurisdiction over the appeal.
For the followi ng reasons, we DISM SS the petition for review
insofar as it seeks review of the Babos’ asylum cl ai mand DENY
t he bal ance of the petition for review and the acconpanyi ng
not i on.
|. FACTUAL AND PROCEDURAL BACKGROUND

Petitioners Anand Babo and his son, Haman Babo, were both
born in Karachi, Pakistan. They entered the United States
together as tenporary visitors on July 21, 2000, and were
authorized to remain only until January 19, 2001. Both nen
remained in the United States past that date w thout explicit
aut horization fromthe Inmmgration and Naturalization Service
(“INS”).1 The DHS issued separate Notices to Appear on March 10,
2003 and filed with the immgration court in Dallas, Texas, on

April 1, 2003, to commence renoval proceedi ngs agai nst the Babos

1 As of March 1, 2003, the INS' s adnministrative, service,
and enforcenent functions were transferred fromthe Departnent of
Justice to the new Departnent of Honel and Security (“DHS’). See
Honel and Security Act of 2002, Pub. L. No. 107-296, 88 441, 451,
471, 116 Stat. 2135 (2002). The Bureau of Inmgration and
Custonms Enforcenent (“BICE’) in the DHS assuned the INS s
detention, renoval, enforcenent, and investigative functions.
See Peters v. Ashcroft, 383 F.3d 302, 304 n.1 (5th Gr. 2004).
Because the renoval proceedings in this case began after the
reorgani zation, we will henceforth refer to the current agencies
in this opinion for the sake of accuracy.
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as nonimmgrants that remained in the United States for a tine

| onger than permtted under section 237(a)(1)(B) of the

I mm gration and Nationality Act (“INA"), 8 U S. C

§ 1227(a)(1)(B).? The Babos filed their asylum applications in
open court on Cctober 9, 2003, long after the one-year limtation
on filing under section 208(a)(2)(B) of the INA, 8 U S. C

§ 1158(a)(2)(B), had | apsed.

On January 5, 2004, the 1J conducted a consolidated renoval
hearing and issued a witten order and decision that (1) denied
the petitioners’ requests for asylumrelief as tinme-barred and
(2) rejected the petitioners’ clains for wthhol ding of renoval
and protection under the CAT. Notw thstandi ng Anand Babo’s
general i zed assertions during his testinony that the situation
had wor sened since | eaving Pakistan in July of 2000, the IJ
determned that the evidence in the record denonstrated that the
basis of his fear of mstreatnent if he returned to Pakistan
al ready existed at the tine he arrived in July of 2000. Thus,
the 1J found that the petitioners’ were bound by the one-year
limtation on filing.

The 1J next addressed the w thhol ding of renoval and CAT
clains. The |IJ acknow edged that, as practicing H ndus, the

Babos are indeed a religious mnority in their Mislimdom nated

2 The petitioners conceded renovability on this ground and
petition this court to reviewonly the BIA's affirmance of the
| J’s denial of asylum w thholding of renoval, and CAT relief.
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native country of Pakistan. When tensions escal ated between

Hi ndus and Muslins in Pakistan follow ng the destruction of the
Babri Mosque in Decenber of 1992, Anand Babo testified that he
was particularly targeted and threatened because he was
purportedly the secretary of a Hi ndu graveyard that certain

Musl i m shopkeepers were encroachi ng upon. Al though Anand Babo
testified that he was shot at by these Muslimindividuals in 2000
and allegedly reported the incident to the authorities,® the |J
noted that this incident was neither included in his handwitten
affidavit nor corroborated by any docunentary evidence in the
record.* Mbreover, the |J also found a discrepancy with a
docunent that supposedly certified that Anand Babo was an active
menber in the H ndu comunity and joint secretary of a particular
H ndu organi zati on.

After carefully reviewing the evidence, the 1J determ ned
that, even putting aside sonme of his doubts about the credibility
of Anand Babo’s testinony, the alleged acts of persecution
agai nst himseened to have arisen in response to a real estate
di spute over the cenetery plot, rather than on account of his

religion. Thus, the IJ found that the Babos had failed to

3 Anand Babo also testified that the police did not take
any specific action following his report.

4 Besides expressing a general famliarity with the Hi ndu-
Musl imconflict in Pakistan and a preference for continuing his
education in the United States, Haman Babo' s testinony |argely
tracked that of his father.
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establish a clear probability of persecution on the basis of
religion if they returned to Pakistan and accordingly denied
their requests for withholding of renmoval. The |IJ simlarly
rejected the CAT clains because the petitioners had failed to
denonstrate how the police were supposed to know who to arrest
based on the limted information from Anand Babo foll ow ng the

al | eged shooting incident in 2000. Despite denying all requests
for protective relief, the |IJ granted voluntary departure to the
Babos with specific instructions to | eave the United States on or
before March 5, 2004.

On April 29, 2005, the Bl A adopted and affirned the decision
of the IJ. The Babos tinely filed a petition for review of the
Bl A's decision.?®

1. DI SCUSSI ON

First, we lack jurisdiction to review the Babos’ asyl um
cl ai ne because the Bl A adopted the |J’s conclusion that those
clains were tine barred. See 8 U S.C. § 1158(a)(3) (“No court
shal |l have jurisdiction to review any determ nation of the

Attorney General under paragraph (2).”); see also Nugroho v.

5> A panel fromthis court denied the petitioners notion for
a stay of deportation on July 14, 2005. The BI A subsequently
denied the petitioners’ notion to reopen on July 21, 2005, and
further ordered that they would be barred from applying for
adj ust nent of status pursuant to section 240B(d) of the INA 8
US C 8 1229c(d). The petitioners have not chall enged these
orders in the instant appeal, which would have ot herw se been
consolidated with this appeal. See 8 U S.C. 8§ 1252(b)(6); Roy V.
Ashcroft, 389 F.3d 132, 136 n.3 (5th Gr. 2004).
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Gonzal es, No. 04-60248, 2006 W. 319267, at *1 (5th Cr. Feb. 13,

2006) (citing Zhu v. Ashcroft, 382 F.3d 521, 527 (5th Gr.

2005)). The IJ determ ned that the basis for Anand Babo’s fear
of persecution upon a return to Pakistan already existed when he
arrived in the United States in July of 2000. Thus, the |J
determ ned that the Babos failed to denonstrate “either the
exi stence of changed circunstances which materially affected
[their] eligibility for asylum or extraordinary circunstances
relating to the delay in filing” necessary to overcone the one-
year limtation. 8 U S. C 8§ 1158(a)(2)(B),(D). Accordingly,
this court nust dismss the petitioners’ asylumclains for |ack
of jurisdiction.?®

We retain jurisdiction to review the w thhol ding of renova

and CAT clains.” See 8 U S.C. § 1252; Roy, 389 F.3d at 137.

6 In their reply brief and acconpanying notion to transfer,
the petitioners urge that this court has jurisdiction to consider
the tineliness of their asylumclaimfollow ng the passage of the
REAL | D Act, Pub. L. 109-13, 119 Stat. 231 (May 11, 2005). See 8
US C 8 1252(a)(2)(D) (providing for judicial review of
“constitutional clains or questions of |law raised upon a petition
for review). Followng the passage of the REAL | D Act, however,
previ ous panels of this court have noted that this provision does
not preserve jurisdiction over an I J's determ nation of the
timeliness of an asylum application. See, e.q. Nugroho, 2006 W
319267, at *1; Bregu v. Gonzales, No. 05-60697, 2006 W. 237949,
at *1 (5th Gr. Jan. 31, 2006); Mredia v. Gonzales, No. 04-
60847, 2005 W. 3505398, at *1 (5th CGr. Dec. 23, 2005) (“We
cannot review whether the petitioner’s application for asylum was
tinely filed or whether an exception to the one-year filing
requi renent applied.”).

’ Because we have jurisdiction to review the renmining
wi t hhol di ng of renoval and CAT clains, we deny the petitioners’
nmotion to transfer the case to the district court as a habeas

- 6-



“Wthhol ding of renoval is a higher standard than asylum” Efe

v. Ashcroft, 293 F.3d 899, 906 (5th Gr. 2002). The petitioners

must prove a “clear probability of persecution” based on their
religion or sonme other enunerated ground upon renoval to

Paki stan. INS v. Stevic, 467 U S. 407, 413 (1984); see also 8

US C 8 1231(b)(3)(A); Efe, 293 F.3d at 906. W reviewthe
Bl A's conclusion on such clains for substantial evidence. See

Chun v. INS, 40 F.3d 76, 78 (5th Cr. 1994). Under substantia

evidence review, we wll reverse the BIA only “when the evidence
is ‘“so conmpelling that no reasonable fact finder could fail to
find’ the petitioner statutorily eligible for relief.” Roy, 389

F.3d at 138 (quoting INS v. Elias-Zacarias, 502 U S. 478, 483-84

(1992)). Moreover, “[w e cannot substitute our judgnent for that
of the BIA or IJ with respect to the credibility of the w tnesses
or ultimate factual findings based on credibility

determnations.” Chun, 40 F.3d at 78; see also Efe, 293 F. 3d at

903 (noting that courts afford “great deference to an inmm gration
judge’ s decisions concerning an alien’s credibility”).

As practicing H ndus, the Babos allegedly fear persecution
on the basis of their religion if renoved to Pakistan, which

remai ns a predom nantly Miuslimcountry. Gven the |ack of

corpus petition pursuant to 28 U. S.C. § 2241. See Rosales v.
Bureau of Inmmgration and Custons Enforcenent, 426 F.3d 733, 736
(5th Gr. 2005) (discussing the effect of the REAL ID Act and
noting that this court is the “exclusive forunf for petitioners
to chall enge renoval orders).
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docunent ary evidence to support Anand Babo’'s testinony about the
al | eged shooting incident in 2000 and |ingering questions over
the veracity of a particular piece of evidence, however, the |J
drew an adverse credibility determ nation about the existence of
past persecution and concluded that the petitioners had failed to
denonstrate a clear probability of persecution on the basis of
their H ndu beliefs if renmoved to Pakistan. The |IJ also

determ ned that the harassnent was at |east partially notivated
by a real estate dispute over the cenetery |and, rather than
sinply aninpsity toward the Babos because they were H ndus. Even
under a m xed notive analysis, the petitioners nust still present
evi dence “of such weight that it conpels the fact-finder to
conclude that the applicant suffered past persecution or has a

wel | -founded fear of future persecution on account of a protected

ground.” Grma v. INS, 283 F.3d 664, 668 (5th Cr. 2002)

(finding the BIA s denial w thholding of renoval relief to be
consistent with a m xed notive analysis) (enphasis added).
Therefore, we conclude that the BIA's affirmance of the 1J's
deci sion to deny w thhol ding of renoval relief was supported by
substanti al evidence in the record.

Finally, we separately address the remaining CAT cl ains
because such clains are distinct “fromthe clainms for asylum and
wi t hhol di ng of renoval and shoul d receive separate anal yti cal
attention.” Efe, 293 F.3d at 906-07. CAT clainms differ from
asyl um and wi t hhol di ng of renpval in two principal respects: (1)
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CAT clainms require a showi ng of the “higher bar” of torture,
rat her than persecution; and (2) CAT regulations do not require
the torture to fall within one of the enunerated grounds for
wi t hhol ding of renmoval. 1d. The applicant nust denonstrate
“that it is nore likely than not that he or she would be tortured
if renoved to the proposed country of renoval.” [|d. (quoting 8
C.F.R 8§ 208.16(c)(2)). Because of the sketchy details
surrounding the alleged police indifference follow ng the
shooting and the aforenentioned credibility doubts surroundi ng
the testinony, the 1J concluded that the petitioners had not
established the requisite |ikelihood of torture upon renoval to
Paki stan. Thus, we conclude that the BIA' s decision to affirm
the 1J's denial of CAT protection was supported by substanti al
evi dence.
[11. CONCLUSI ON

For the foregoing reasons, we DISM SS the petition for
review insofar as it seeks review of the denial of asylumand we
DENY t he bal ance of the petition for review and the acconpanyi ng

nmotion to transfer.



