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Petitioner A ushola Festus Omwtoyo petitions for review of

the Board of Inmgration Appeals’ (“BlIA’) decision to dismss his

appeal .

Onmotoyo is a native and citizen of Nigeria who was |lawful |y

Pursuant to 5TH G R R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH CR R

47. 5. 4.



admtted to the United States in August 2000 as a permanent
resident. On February 2, 2004, he was convicted in Texas for
assaulting his wife, an offense for which a sentence of one year
or longer nmay be inposed. Omtoyo was sentenced to deferred

adj udi cati on and twel ve nonths comunity supervi sion.

The Departnent of Honel and Security (“DHS’) served Onotoyo
wth a Notice to Appear (“NTA’), alleging that Onotoyo was
subject to renoval fromthe United States pursuant to I nmmgration
and Naturalization Act (“INA") 8§ 237(a)(2)(E)(l), as anmended, as
an alien who at any tine after entry had been convicted of a
crinme of donestic violence. The NTA also alleged that Omtoyo
was renovabl e pursuant to INA 8 237(a)(2)(A) (1), as anended,
havi ng been convicted of a crinme involving noral turpitude for
whi ch a sentence of one year or |onger may be inposed, conmtted
wthin five years after adm ssion

Onpotoyo’ s renoval hearing was continued four tines. At the
second hearing, the |IJ found Orotoyo renovabl e as charged, but
al | oned the subsequent conti nuances so that Orotoyo coul d secure
an attorney. At the fifth hearing, Omwtoyo’'s attorney requested
anot her conti nuance because an 1-130 visa petition would be filed
on Onotoyo’s behalf within two weeks. The IJ noted that Onptoyo
was not eligible for any relief, with the exception of voluntary
departure. The IJ declined to continue the proceedi ngs because,

inter alia, the case had been on the docket five tines and

Onmotoyo had failed to apply for any relief. The IJ held that
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Onpt oyo renmi ned renovabl e as charged.

On Cctober 19, 2004, Onptoyo appealed the 1J’'s decision to
the BIA. On February 11, 2005, Petitioner filed a notion to
reopen proceedings with the Bl A requesting that proceedi ngs be
remanded to the IJ. Petitioner clainmed that the 1-130 visa
petition had now been filed on his behalf and argued that a visa
was i medi ately available due to his classification as an
i mredi ate relative under INA 8 201(b)(2)(A) (1), based on his
marriage to a United States citizen.

On April 21, 2005, the BI A denied Omwtoyo’ s request to
reopen proceedi ngs and di sm ssed his appeal.

On May 16, 2005, Omtoyo filed a petition for review pro _se

fromthe Bl A's decision

|1
We review questions of |aw de novo and revi ew factual
conclusions of the BIA for substantial evidence. Carbajal-

Gonzalez v. INS, 78 F.3d 194, 197 (5th Gr. 1996). W review an

| J's denial of a request to continue renoval proceedings for

abuse of discretion. See Manzano-Garcia v. Gonzal es, 413 F. 3d

462, 467 (5th Cir. 2005) (review ng the BIA' s denial of request
to reopen renoval proceedi ngs under an abuse of discretion
st andard) .

Onpt oyo argues that his sentence of deferred adjudication

probation that he received was not a final conviction under the
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Texas Code of Crim nal Procedure, and thus does not anount to a
“conviction” for inmmgration purposes. The governnment urges that
this court lacks jurisdiction to consider this argunent because
Omotoyo failed to raise it before the |J. The record reveal s
Onmotoyo did raise this argunent during the adm nistrative
proceedi ngs, and we have jurisdiction to review. Orotoyo bases

his argunment on Martinez-Mntoyo v. Inmmgration & Naturalization

Service, 904 F.2d 1018 (5th Cr. 1990), but that case’s hol ding

was superceded by statute. Mosa v. Inmmgration & Naturalization

Service, 171 F.3d 994, 1001-02 (5th Cr. 1999). In 1997,
Congress broadened the scope of the definition of “conviction” to
i ncl ude cases in which adjudication was deferred. 1d. at 1002.
Onmpotoyo al so argues that the | J abused his discretion in
denyi ng Omtoyo’s request for a continuance to file an 1-130 visa
petition. When the BIA denied Omtoyo’ s request to reopen
proceedings, it noted that, “[n]either during any of the five
hearings, [n]or in connection with [the] notion to reopen,” did
Onpot oyo submt an application for adjustnent of status to the [|J.
The BI A deni ed Omwtoyo’s notion to remand because the record did
not establish that the underlying I-130 visa petition had been
favorably adjudicated and that a visa was currently available to
Onotoyo. Therefore, the BIA found that the IJ did not act
unreasonably in denying Omtoyo’s request for a continuance. See

Matter of Garcia, 16 | &N Dec. 653, 657 (BI A 1978) (holding that

an | J should generally grant a notion to reopen or a request for
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a conti nuance pending final adjudication of a visa petition filed
simul taneously with an adjustnent application, if the visa
petition is prima facie approvable and the adjustnent application

has in fact been submtted to him nodified on other grounds by

Matter of Arthur, 20 I &N Dec. 475 (BI A 1992); see also Wtter v.

INS, 113 F.3d 549, 555 (5th Gr. 1999) (“The grant of a
conti nuance of a deportation hearing lies within the sound
discretion of the immgration judge, who may grant a conti nuance
upon a show ng of good cause” (citation omtted)). The |IJ did
not abuse his discretion in refusing Omtoyo’ s request.

Onpt oyo next argues that the | J denied hi mdue process when
he failed to inform Omtoyo of various fornms of relief or

protection under the INA including, inter alia, asylum and

protection under the Convention Against Torture. Orotoyo’'s
argunent is without nerit. A due process challenge to a renova
proceedi ng requires a showi ng of substantial prejudice. Anwar V.
INS, 116 F.3d 140, 144 (5th Gr. 1997). Onotoyo has not
established that he was eligible for any formof relief of which
he was unaware. Furthernore, eligibility for discretionary
relief in an immgration proceeding is not protected by due

process. See United States v. Lopez-Otiz, 313 F.3d 225, 331

(5th Gr. 2002). Omtoyo’s due process rights are not inplicated
because it is within the IJ's discretion to grant himrelief.
Finally, Omtoyo argues that his conviction for assaulting a
famly nmenber in violation of Texas Penal Code § 22.01(a)(1l) does
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not render himrenovable. Section 1227(a)(2)(E)(l) of Title 8 of
the United States Code renders renovable an alien convicted of a
crinme of violence commtted agai nst a person protected under the
famly violence |aws of any state. An assault in violation of

Texas Penal Code 8 22.01(a)(1l) is a crine of violence. See

United States v. Shelton, 325 F.3d 553, 558-61 (5th Gr. 2003)
(hol ding that 8 22.01(a)(1) of the Texas Penal Code is a crine of
viol ence for purposes of 18 U S.C 8§ 921(a)(33)(A)). “Famly
menbers” fall into the class of persons protected under the
famly violence |aws of Texas. TEX. PENAL CODE § 22.01(b)(2).
Onptoyo is renpvabl e

Onpotoyo argues for the first tinme in his reply brief that
the Due Process O ause prevents DHS frominitiating renoval
proceedi ngs while he was serving a state sentence of probation.

W deemit waived. Li nbrugger v. Abercia, 363 F.3d 537, 541 n.1

(5th Gr. 2004) (stating that an argunent made for the first tine
inareply brief is waived).
Accordi ngly, we DENY Omtoyo' s petition for review of the

Bl A’ s deci sion.



