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Before SMTH, WENER, and ONEN, Ci rcuit Judges.
PER CURI AM *

Roger Hummel, a Texas prisoner, has filed a notice of appeal
fromthe denial of his “Mdtion for Rule 60 Reconsideration of Dis-
m ssal,” which was filed followng the dism ssal wth prejudice
pursuant to 28 U S.C. § 1915(A) of his 42 U S.C. § 1983 lawsuit,
for failure to state a claim Because it was filed nore than 10
days after the entry of judgnent, the “Mdtion for Rule 60 Recon-
sideration of Dism ssal” was essentially a FED. R CGv. P. 60(b) no-

tion for relief fromjudgnent. See Harcon Barge Co. v. D & G Boat

Rentals, Inc., 784 F.2d 665, 667 (5th Cr. 1986) (en banc). Al so,

because Hummel filed his notion nore than 10 days after the May 20,
2005, entry of the judgnent of dism ssal, his notice of appeal is
effective only as to the denial of the rule 60 notion, and the
underlying judgnent is not before this court. See FED. R AppP. P

4(a) (1D (A, 4(a)(4)(A; Edwards v. Gty of Houston, 78 F.3d 983,

995 (5th G r. 1996)(en banc).
A Rule 60 notion is not a substitute for appeal fromthe un-

derlying judgnent. Travelers Ins. Co. v. Liljeberg Enter., Inc.,

38 F.3d 1404, 1408 (5th GCr. 1994). Denial of a rule 60(b) notion
is reviewed for abuse of discretion. 1d. It is not enough that
the granting of relief mght have been permssible, or even

warranted. “[D]enial nust have been so unwarranted as to consti -

" Pursuant to 5THQR R 47.5, the court has deternined that this
opi ni on shoul d not be published and is not precedent except under the limted
circunstances set forth in 5THQR R 47.5.4.
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tute an abuse of discretion.” Seven Elves, Inc. v. Eskenazi, 635

F.2d 396, 402 (5th Cr. 1981).
Hummel has not renotely nade such a showng in his appellate
briefs. His appeal is wholly without nerit and is thus frivol ous.

See Howard v. King, 707 F.2d 215, 219-20 (5th Cr. 1983); 5TH QR

R 42.2. Accordingly, his appeal is DISM SSED. The di sm ssal of
the instant appeal as frivolous and the district court’s di sm ssal
of his conplaint for failure to state a claim each count as a
“strike” under the three-strikes provision of 28 U . S.C. § 1915(Qq).

See Adepegba v. Hanmmons, 103 F. 3d 383, 387 (5th Gr. 1996). Hunmel

is thus cautioned that, once he accumul ates three strikes, he may

not proceed in forma pauperis in any civil action or appeal filed

while he is incarcerated or detained in any facility unless he is
under inmm nent danger of serious physical injury. See 28 US. C
§ 1915(9).

DI SM SSED; SANCTI ON WARNI NG | SSUED



