United States Court of Appeals

Fifth Circuit
FILED
IN THE UNI TED STATES COURT OF APPEALS _
FOR THE FI FTH CIRCUI T April 16, 2007

Charles R. Fulbruge llI
No. 05-51426 Clerk
Summary Cal endar

JOSE MALDONADO,

Pl ai ntiff-Appellant,
vVer sus
HOMVE DEPOT U. S. A, |INC,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Texas
No. 5:04-CV-790

Before SMTH, WENER, and ONEN, G rcuit Judges.
PER CURI AM *

Jose Mal donado noves to proceed in forma pauperis (“IFP’) on

appeal fromthe district court’s refusal to remand to state court
and from a summary judgnent in favor of Hone Depot U S. A, Inc.
(“Home Depot”). The district court denied | FP status, certifying
t hat the appeal was not taken in good faith. The notion to proceed
| FP on appeal is construed as a challenge to that certification.

See Baugh v. Taylor, 117 F.3d 197, 202 (5th Cr. 1997).

" Pursuant to 5THQR R 47.5, the court has deternined that this
opi ni on shoul d not be published and is not precedent except under the limted
circunstances set forth in 5THQR R 47.5.4.
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Mal donado’ s personal injury |awsuit against Hone Depot is
based on his claimthat roofing shingles and supplies that he pur-
chased at a Hone Depot store were inproperly |l oaded onto his trail -
er by Honme Depot enpl oyees, causing a notor vehicle accident after
he left the store. Ml donado sued Hone Depot in state court under
t he Texas Deceptive Trade Practices Act (“DTPA’) and the common | aw
of negligence, but Hone Depot renpoved to federal court on the basis
of diversity jurisdiction under 28 U S. C. § 1332.

Mal donado argues that his case should have been renmanded to
state court. Because he did not seek |leave to file his notion to
remand until nearly a year after Hone Depot filed its notice of
renmoval, the district court |acked authority under 28 U S C
8§ 1447(c) to consider his request to the extent he sought remand on
any basis other than a |ack of subject matter jurisdiction. See

FDIC v. Loyd, 955 F.2d 316, 322 (5th Cr. 1992). Because the par-

ties are diverse and record evidence shows that the anount in con-
troversy exceeded $75,000 at the time of renoval, Ml donado has no
nonfrivolous basis for claimng that subject matter jurisdiction

was | acking under 8§ 1332. See Wite v. FC USA, 1Inc., 319 F. 3d

672, 675 (5th Cir. 2003).

Mal donado clains that the district court erred in granting
summary judgnent. After a de novo review, we concl ude that summary
j udgnent was proper. Ml donado failed to adduce evidence in sup-
port of essential elenents of his negligence claim such as why or

how the materials were inproperly | oaded or how such conduct con-
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tributed to his accident and injuries. See D. Houston, Inc. v.

Love, 92 S. W3d 450, 454 (Tex. 2002). Likewi se, there is no record
evidence with respect to the essential elenents of the DITPA claim
t hat Honme Depot engaged in false, m sleading, or deceptive acts or
that any such acts caused Mal donado’s clainmed injuries. See Hugh

Synons G oup, PLC v. Mdttorola, Inc., 292 F.3d 466, 468 (5th Cr

2002); see also Tex. Bus. & Covu CooE § 17.46. Summary judgnent was
therefore proper. See Mason, 274 F.3d at 316.

Mal donado has failed to show that his appeal involves “legal
points arguable on their nerits (and therefore not frivolous).”

Howard v. King, 707 F.2d 215, 220 (5th Gr. 1983) (internal quota-

tion marks and citation omtted). Accordingly, the notion for au-
thorization to proceed | FP on appeal is denied, and the appeal is
di sm ssed as frivol ous. See Baugh, 117 F.3d at 202 & n. 24; 5THCR.
R 42.2.

MOTI ON FOR | FP DENI ED; APPEAL DI SM SSED.



