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PER CURI AM *

On remand for resentencing under Booker, Ol ando Moral es was
sentenced to, inter alia, two concurrent 151-nonth ternms of
i npri sonnent . He challenges that sentence on two bases:
inposition of a career-offender enhancenent, due to two prior
state-court arned-robbery convictions; and denial of a “m nor role”

downwar d adj ustnent. AFFI RVED.

" Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



| .

Morales pleaded guilty in August 2004 to a two-count
i ndi ctment charging himw th conspiracy to possess, and possessi on
with intent to distribute, cocaine, in violation of 21 U S.C. 8§88
846 and 841(a)(1). Applying the 2003 Sentenci ng Gui delines, the 25
Cct ober 2004 presentence investigation report (PSR) determ ned
Moral es’ of fenses invol ved 146. 69 grans of cocaine, resulting in a
base offense |evel of 18. See U . S.S.G § 2D1.1(a)(3). Because
Morales had two prior state arned-robbery convictions, the PSR
recommended increasing his offense level to 32, pursuant to a
career-of fender enhancenent under QGuidelines 8§ 4Bl.1(a) (defining
“career offender” as a defendant convicted of “a felony that is
either a crinme of violence or a controll ed substance of fense”, when
t hat defendant “has at |east two prior felony convictions of either
a crinme of violence or a controlled substance offense”).

In recommendi ng this enhancenent, the PSR stated Mral es had
been convicted of: two counts of arned robbery in Carl sbad, New
Mexi co, on 27 August 1984 (docket nunber CR-84-187-F) (the Carl sbad
robberies); and two counts of arnmed robbery in Hobbs, New Mexi co,
on 4 Septenber 1984 (docket nunber CR-84-188-F) (the Hobbs
robberi es). The sentencing record, however, did not contain a
citation to the New Mexi co arned-robbery statute or any state-court
docunents relating to these convictions. In any event, the PSR

stated Morales’ prior arned-robbery offenses: were commtted on



different dates, wth different victins, in different cities; and
were prosecuted pursuant to different arrest dates, cause nunbers,
judges, and sentencing dates. Thus, the career-offender
recommendation rested upon the inplicit conclusion in the PSR that
Mor al es’ arned-robbery convictions constituted “two prior felony
convictions” of “crine[s] of violence” within the neaning of
Quidelines § 4Bl1.1(a).

After a recommended acceptance-of-responsibility reduction,
Moral es’ recommended total offense |evel was 29. This offense
| evel, conbined with the Category VI crimnal-history score
applicable to career offenders, resulted in a guideline range of
151- 188 nont hs.

Mor al es obj ected, contending the career-offender enhancenent
was inproper in the light of Blakely v. Washington, 542 U S. 296
(2004) (hol di ng unconstitutional a defendant’s state sentence being
i ncreased based on a fact not found by the jury beyond a reasonabl e
doubt). He also maintained, pursuant to Guidelines 8§ 4A1.2: the
prior felony convictions occurred nore than 15 years earlier
(1984), and, therefore, should not be counted for the career-
of f ender enhancenent.

At sentenci ng on 22 Novenber 2004, the district court rejected
Moral es’ objections. Adopting the PSR s recomendation, it

sentenced Mirales to two 162-nonth i nprisonnent terns to be served



concurrently. Mrales filed a notice of appeal on 23 Novenber
2004.

H's 4 May 2005 brief to this court presented two clains: he
shoul d be resentenced pursuant to United States v. Booker, 543 U. S.
220, 233-34, 244 (2005) (holding sentencing guidelines advisory
rather than mandatory; any fact, other than a prior conviction
necessary to support a sentencing enhancenent nust be admtted by
t he defendant or proved to a jury beyond a reasonabl e doubt), which
had been decided on 12 January 2005, after Mrales’ sentencing;
and, pursuant to Blakely, his career-offender enhancenent was
i nproper because he did not admt, and a jury did not find, his
prior arned-robbery offenses were either related or crinmes of
vi ol ence.

Before our court ruled on these clains, the Governnment on 6
June 2005 filed an unopposed notion to vacate and remand for
resentencing in the light of Booker. Later that nonth, our court
granted the notion.

At resentencing, Morales: reasserted the career-offender
enhancenent was i nproper because his two arned-robbery convictions
were “related” and thus, under 8§ 4Al.2, constituted only one prior
conviction; and, for the first time, contended he shoul d receive a
downward adjustnent for a clained mnor role in the drug of fenses.
As di scussed infra, Moral es did not assert, however, that his prior

ar ned- r obbery convi ctions were not crines of violence.



At resentencing on 29 Septenber 2005, the district court:
rejected Morales’ contentions; denied a downward-departure and
request for a variance fromthe Cuidelines; and sentenced Moral es
to two concurrent 151-nonth i nprisonnent terns (11 nonths | ess for
each sentence than the first sentence). Morales again appeal ed.

.

Mor al es cont ends: his career-offender enhancenent was
i nproper because his two prior arned-robbery convictions were
“related” and thus constituted only one prior conviction; in
i nposi ng that enhancenent , the district court erred in
characterizing those two prior offenses as “crines of violence”;
and he shoul d have received a mnor-role adjustnent. In review ng
a post-Booker sentence, we still review the application of the
advi sory CGuidelines as a first step in deciding whet her a sentence
is “reasonable”. E.g., United States v. Mares, 402 F.3d 511, 520
(5th CGr. 2005). Likewise, for that initial step, we still “apply
ordinary prudential doctrines, [to] determn[e], for exanple,
whet her [an] issue was raised [in district court] and [,if not,]
whether it fails the “plain error’ test”. 1d. (quoting Booker, 543
U S. at 268).

A

I n chal | engi ng hi s career-of fender enhancenent, Moral es cl ai ns

the district court erredintw ways: in treating his prior arned-

robbery offenses as “two prior felony convictions”, rather than as



“related” convictions, and, therefore, for Quidelines 8§ 4Bl.1

pur poses, as a single prior felony conviction; and in adopting the

PSR s characterization of these offenses as “crines of violence”.
1

Regarding his prior convictions being treated as separate,
Mor al es does not contend they were formally consolidated. Rather,
he maintains his Hobbs and Carlsbad robberies were functionally
consol i dated because they were charged in cases with consecutive
docket nunbers, the judgnents alluded to one another, and the
sentences were inposed only days apart and were ordered to run
concurrently.

Because Mirrales presented this claim at his initia
sentencing, in his initial appeal, and at resentencing, we review
the district court’s interpretation and application of the now
advi sory Cui delines de novo; its factual findings for clear error.
Clear error exists when a factual finding is not plausible in the
light of the record. United States v. Adam 296 F.3d 327, 334 (5th
Cr. 2002).

For enhancenent purposes, the Quidelines require courts to
count “rel ated” convictions as a single prior felony. See U S. S G
8 4Bl1.2(c) & cnt. n.3 (“prior convictions” under 8 4Bl1l.1 include
only those counted separately under 88 4Al1.1 and 4A1.2). Along
this line, CQuidelines 8 4Al.2(a)(2) states: “Prior sentences

inposed in unrelated cases are to be counted separately. Pri or



sentences in related cases are to be treated as one sentence.” For
the latter, “prior sentences are considered related if they
resulted fromoffenses that (A occurred on the sanme occasion, (B)
were part of a single common schene or plan, or (O were
consolidated for trial or sentencing”. U S S. G 8 4A1.2 cnt. n. 3.

Mor al es cont ends hi s Hobbs and Carl sbad robberi es were part of
a comon plan or schene and, therefore, were functionally
consolidated for sentencing in New Mexico. Qur court has not
adopted the functional-consolidation doctrine WMorales urges.
Rat her, we have hel d that neither proximty of sentencing dates nor
the inposition of identical concurrent sentences necessitates
finding consolidation for purposes of a rel atedness determ nation
under 8§ 4Al1.2(a)(2). United States v. Metcalf, 898 F.2d 43, 46
(5th Gr. 1990) (sentencing on sane day does not call for finding
consolidation); United States v. Flores, 875 F.2d 1110, 1114 (5th
Cir. 1989) (rejecting proposition that cases nust be considered
consolidated “[s]inply because two convictions have concurrent
sentences”); conpare United States v. Huskey, 137 F.3d 283, 288
(5th Gr. 1998) (holding factually distinct offenses “charged in
t he sane crimnal information under the sane docket nunber ... have
been ‘consolidated” ... and are therefore related”).

For this issue, the district court applied the Guidelines

correctly and, under the post-Booker sentencing regine permtting

factual finding by the district court, discussed infra in part



I1.A 2, did not clearly err in finding Moral es’ prior arned-robbery
convictions were not part of a common plan or schene or otherw se
rel at ed. Belying Mrales contentions, his Hobbs and Carl sbad
robberies were commtted on different dates, wth different
victins, in different cities, and were prosecuted pursuant to
different arrest dates, cause nunbers, judges, and sentencing
dat es.
2.

Moral es’ other challenge to his career-offender enhancenent
concerns his prior convictions’ being treated as “crinmes of
vi ol ence” under CGuidelines 8§ 4Bl1.2(a). He nmaintains: because the
record contains neither a citation to the New Mexi co arnmed-robbery
statute under which he was convicted, nor any related state-court
docunents, the district court violated the “categorical approach”
required by Shepard v. United States, 544 U S. 13 (2005), for
characterizing prior convictions for enhancenent purposes.

Moral es coul d have raised this issue at resentencing because
his general Blakely objection preserved it at his initial
sentencing, and he presented it in his initial appeal. (Wen an
issue is barred frombeing considered at resentencing i s addressed
infra in part 11.B.) As noted supra, at resentencing, however,
Moral es did not raise this issue. Therefore, as Mral es concedes
in his reply brief, our reviewis limted to plain error. E. g.

United States v. Villegas, 404 F.3d 355, 358 (5th G r. 2005)



(failure to raise an objection in district court concerning its
reliance on the PSR results in plain-error review. Plain error
exi sts when a “clear” or “obvious” error affected a defendant’s
substantial rights. | d. Even if these conditions are net, an
appel l ate court may “exercise its discretion to notice a forfeited
error ... only if ... the error seriously affects the fairness,
integrity, or public reputation of judicial proceedings”. Johnson
v. United States, 520 U S. 461, 467 (1997) (internal quotation
marks and citations omtted).

“Under the categorical approach for sentence enhancenents, a
court determ nes the nature of a prior conviction by exam ning the
statute under which the conviction was attained.” United States v.
Cchoa- Cruz, 442 F.3d 865, 867 (5th Gr. 2006) (citing Shepard, 544
U S at 15; and Taylor v. United States, 495 U. S. 575, 602 (1990)).
The categorical approach “calls wupon courts to look at the
statute[] at issue rather than the specific acts of the defendant”.
Id. Accordingly, our court has specifically rejected reliance on
facts presented in a PSR to characterize prior offenses for
enhancenent purposes. See United States v. Garza-Lopez, 410 F. 3d
268, 274 (5th Gr.), cert. denied, 126 S. . 298 (2005). Instead,
courts are limted to exam ning an offense’s statutory definition
and el enents, the charging paper, a witten plea agreenent, the
guilty-plea transcript, factual findings by the trial judge to

whi ch the defendant assented, or jury instructions. See Shepard,
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544 U.S. at 16 (“Shephard evidentiary limtations”); Garza-Lopez,
410 F.3d at 273. In short, a district court may not enhance a
sentence based solely on a PSR s “nere characterization” of prior
of fenses as crines of violence. OCchoa-Cruz, 442 F.3d at 867.

Not hing indicates the district court relied upon anything
other than the PSR s characterization of the arned-robbery
convictions as crinmes of violence. Therefore, for our limted
plain-error review, the district court commtted “clear” or
“obvious” error in characterizing the convictions as “crines of
viol ence”. See id.

As stated, under our limted plain-error review, Mrales nust
show this error affected his substantial rights. See id. He
clains they were affected because the error caused his sentence to
be increased. On the other hand, he does not contend his arned-
robbery convictions were not crinmes of violence.

The CGui del i nes application notes include robbery as an of fense
constituting a crine of violence. US. SG 8§ 4B1.2 cm. n.1.
Moreover, the PSR states Moral es pleaded guilty to each count of
arnmed robbery and notes the conplaints in both cases alleged
Mor al es and two acconpli ces robbed the Hobbs and Carl sbad banks “at
gunpoint”. E.g., United States v. Caldwell, 448 F. 3d 287, 291 n. 1
(5th Gr. 2006) (“Even after Booker, a PSR is presuned to be

sufficiently reliable such that a district court may properly rely
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on it [for factual determnations required by the Cuidelines]
during sentencing”).

Finally, although it is not cited in the record, the New
Mexi co ar nmed-robbery statute supports the concl usion that Mrales’
prior arned-robbery of fenses were “crines of violence” because that
statute requires the use or threatened use of physical force
agai nst anot her. N.M Stat. AW. 8§ 30-16-2 (1978) (“Robbery
consists of the theft of anything of value from the person of
another ... by wuse or threatened use of force or violence.”
(emphasi s added) ); see also U S.S.G 8§ 4B1.2(a)(1) (defining “crine
of violence” as, inter alia, any state or federal felony that *has
as an el enent the use, attenpted use, or threatened use of physi cal
force against the person of another”).

Qobviously, arnmed robbery falls within the definition of a
crime of violence. Under our limted plain-error review, Morales
fails to show the error affected his substantial rights.

B

Mor al es next asserts the district court erred in refusing to
award a downward adjustnent for a mnor role in the drug of fenses,
pursuant to Guidelines 8 3B1.2(b). This issue is not reviewable
because Morales did not raise it at his initial sentencing or in
his initial appeal; instead, he raised it for the first tine at
resentencing. E.g., United States v. Miran, 393 F.3d 1, 11 (1st

Cir. 2004) (“In general, available clains of error not raised in an
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initial appeal may not be raised during subsequent appeals in the
sanme case.” (enphasis omtted)); Brooks v. United States, 757 F.2d
734, 739 (5th Cr. 1985) (sane).

Pursuant to the Governnent’s unopposed notion to remand for
resent enci ng under Booker, filed after Mirales filed his brief for
his initial appeal, the ordered renmand allowed Morales, at
resentencing, to continue to urge the issues he had raised on
appeal , because our court had not ruled on them At resentencing,
however, he could not raise other, new issues.

L1,

For the foregoing reasons, the judgnent is

AFFI RVED.
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