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PER CURI AM *

Dani el Lorenz appeals the district court’s order dism ssing
hi s wrongful discharge claimagainst Wal - Mart Associ ates, |nc.
and remandi ng his unenpl oynent benefits clai magainst the Texas
Wor kf orce Comm ssion to Texas state court. Because the district
court | acked subject matter jurisdiction over this case, we

VACATE the order of the district court and REMAND this case with

" Pursuant to 5TH QG RoU T RUE 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QRaUT
RULE 47.5. 4.



instructions that it be remanded to the state court fromwhich it
was renoved.
| . FACTUAL BACKGROUND

Plaintiff-Appellant Daniel Lorenz (“Lorenz”), proceeding pro
se, was enpl oyed by Def endant - Appel | ee WAl - Mart Associ ates, |nc.
(“Wal -Mart”).! According to Lorenz, he reported several public
health infractions commtted by Wal -Mart enpl oyees to WAl - Mart
managenent. Lorenz also wore a crucifix, a shirt with a clerical
collar, and a kaffiyeh while at work. He clains he was counsel ed
by WAl -Mart to stop wearing his religious attire because
custoners had conplained. WAl-Mart term nated Lorenz’s
enpl oynent on March 1, 2004.

Lorenz then requested unenpl oynent benefits fromthe Texas
Wor kf orce Conmi ssion (“TWC'), also a Defendant-Appellee in this
case. The TWC denied his claim and has upheld that decision
t hrough several |evels of adm nistrative appeal.

1. PROCEDURAL HI STORY

Lorenz brought suit against Wal-Mart and the TWC in Texas
state court on August 2, 2004. He |abeled his claimagainst Wl -
Mart as “Wongful Discharge” and his claimagainst the TWC as
“Negligent Msrepresentation.” The substance of his petition

i ndi cates that he believed WAl -Mart singled himout for religious

1 wal-Mart states that its correct nane is Wal -Mart Stores,
Inc. and that Lorenz has incorrectly identified it as Wal - Mart
Associ ates, |nc.



di scrimnation based on his attire and changed his wages in
retaliation for his reports of public health violations. He also
all eges that Wal-Mart ultimately term nated hi m because of his
religious attire. His claimagainst the TWC is essentially a
request for judicial review of the TWC s decision to deny him
unenpl oynent benefits. It is unclear if he is also bringing a
separate tort of negligent m srepresentation.

The TWC answered in state court and noved to sever Lorenz’s
claimfor unenpl oynent benefits fromhis wongful discharge
claim Wal-Mart then renoved the case, with the TWC s consent,
to the Western District of Texas on the basis of federal question
jurisdiction and diversity jurisdiction. Once in federal court,
VWal -Mart filed a notion to dismss on the ground that Lorenz had
not exhausted his adm nistrative renedies with respect to his
religious discrimnation claim WAl-Mart also filed a notion to
sever the wongful discharge claimfromLorenz’s appeal of the
TWC s decision. The TWC filed a notion to remand Lorenz’ s appeal
regardi ng unenpl oynent benefits to state court on the ground that
sovereign imunity prevented Lorenz from proceedi ng agai nst the
TWC in federal court.

The case was referred to a magi strate judge for all pretrial
matters. On May 5, 2005, the magistrate judge issued her
Menor andum and Recommendation, in which she recommended that Wl -
Mart’s notion to dismss be granted, Wal-Mart’s notion to sever
be denied as noot, and the TWC' s notion to remand be granted.
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Lorenz filed objections; however, on My 24, 2005, the district
court adopted the magi strate judge’'s recommendati ons, dism ssed
the wongful discharge claimagainst Wal -Mart, and renanded
Lorenz’s claimagainst the TWC to Texas state court. Lorenz now
appeal s this order.
I11. DI SCUSSI ON

Before reaching the nerits of Lorenz’s appeal, the court

must first determne if this court and the district court have

subject matter jurisdiction over this case. See Steel Co. v.

Citizens for a Better Env't, 523 U. S. 83, 94 (1998) (stating that

on appeal, “the first and fundanental question is that of
jurisdiction”). Parties cannot waive the want of subject matter

jurisdiction. Hospitality House, Inc. v. Glbert, 298 F.3d 424,

429 (5th Gr. 2002); see also Stockman v. Fed. Election Commin,

138 F. 3d 144, 151 (5th G r. 1998) (noting that w thout
jurisdiction, federal courts |lack the power to adjudicate
clains). Thus, even if not suggested by the parties, the court

has the duty to ensure that it has jurisdiction. See Steel Co.,

523 U. S. at 94; see also Ruhrgas AG v. Marathon G 1 Co., 526 U S

574, 583 (1999) (stating that “subject-matter delineations nust
be policed by the courts on their own initiative”).

This case is currently in federal court because Wl - Mart
renoved it with the TWC s consent. Renoval is proper in any

civil action “of which the district courts of the United States



have original jurisdiction . . . .” 28 US. C 8§ 1441(a) (2000).
The party renoving the case bears the burden of establishing

federal subject matter jurisdiction. Boone v. Ctigroup, Inc.,

416 F.3d 382, 388 (5th Cr. 2005). Doubts about whether renova
jurisdiction is proper should be resol ved agai nst federal

jurisdiction. Acuna v. Brown & Root, Inc., 200 F.3d 335, 339

(5th Gr. 2000). Thus, if at any tinme before final judgnment “it
appears that the [federal] district court |acks subject matter
jurisdiction, the case shall be remanded.” 28 U S.C. 8§ 1447(c).
In its notice of renoval, Wal-Mart sets forth two grounds
for federal jurisdiction. The first is federal question
jurisdiction, in which Wal -Mart asserts that Lorenz’s w ongful
di scharge claimis actually a claimof religious discrimnation
under Title VII of the Gvil R ghts Act of 1964, 42 U S.C
8§ 2000e-2. The second is diversity jurisdiction, which Wal - Mart
couples with the assertion that Lorenz inproperly joined the TWC
to prevent renoval. W will exam ne each in turn to determ ne
whet her they provide a basis for the exercise of federal subject
matter jurisdiction.

A Federal Question Jurisdiction

VWl - Mart first asserts that Lorenz’s wongful discharge
claimarises under the laws of the United States, which would
create federal question jurisdiction under 28 U . S.C. § 1331

(giving district courts original jurisdiction over “all civil
actions arising under the Constitution, |aws, or treaties of the
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United States”). To reach this conclusion, WAl-Mart
characterizes Lorenz’s wongful discharge claimas a claimfor
religious discrimnation under Title VII. On appeal, however,
Lorenz repeatedly asserts that he is not bringing a Title VII
claim

The presence or absence of federal question jurisdiction is
governed by the well-pleaded conplaint rule, which states that
federal jurisdiction exists only when a federal question is
presented on the face of the plaintiff’s properly pleaded

conplaint. Caterpillar, Inc. v. Wllians, 482 U S. 386, 392

(1987); Hoskins v. Bekins Van Lines, 343 F.3d 769, 772 (5th Cr

2003). Thus, the plaintiff is nmade the nmaster of his claim and
he may avoid federal jurisdiction by exclusive reliance on state

| aw. Caterpillar, 482 U S. at 392; see also Medina v. Ransey

Steel Co., 238 F.3d 674, 680 (5th Gr. 2001). Here, it is
uncl ear on what | aw Lorenz does rely for his wongful discharge
claim as he does not reference any lawin his petition. His
petition does claimthat he was subjected to the infliction of an
unr easonabl e hardshi p, retaliated agai nst because of his report
of public health violations, and term nated because of his
religious attire. Thus, although Lorenz does not clearly state a
specific cause of action, it is clear that his petition makes no
mention of Title VII as the source of his claim

In deciding Wal -Mart’s notion to dismss, the magistrate
j udge recogni zed that Lorenz denied bringing a religious
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discrimnation claim but the magi strate judge found that,
regardl ess of what Lorenz argued, his petition actually stated a
claimfor religious discrimnation. However, assumng Lorenz’s
claimis one for religious discrimnation, it is possible to
bring such a claimunder Texas state law. Indeed, in its notice
of renoval, Wal-Mart concedes that Lorenz does not state whether
he is bringing his claimunder Title VII or the Texas anti -
discrimnation statute, TeEX. LABOR CobE ANN. 8§ 21. 051 (Vernon 2006),
as both prohibit religious discrimnation by enpl oyers.

Thus, we are left with a petition that is anbiguous as to
what cause of action Lorenz is bringing and on what | aw he bases
his claim It is possible to construe his pleadings as stating a
federal claim but it is equally possible that he is bringing a
claimsolely under state law. W have held that anbiguities are
construed agai nst renoval because the renpval statute is strictly

construed in favor of renand. Manguno v. Prudential Prop. & Cas.

Ins. Co., 276 F.3d 720, 723 (5th Cr. 2002); see also WIlly v.

Coastal Corp., 855 F.2d 1160, 1164 (5th Cr. 1988). Therefore,

we nust construe the anbiguities in Lorenz’s petition against
renmoval. Wen we do so, we are left with no allegations on which
to base federal question jurisdiction and nust turn to whet her
federal subject matter jurisdiction can be sustained on sone

ot her ground.

B._ Diversity Jurisdiction

The ot her ground for subject matter jurisdiction asserted by
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VWl -Mart in its renoval papers is diversity jurisdiction pursuant
to 28 U S.C 8§ 1332(a). Wal-Mart, a citizen of Del aware and
Arkansas, clains that it is diverse fromLorenz, a Texas citizen,
and that Lorenz inproperly joined the TWC, also a Texas citizen,
in order to defeat diversity jurisdiction. In making this
argunent, Wal-Mart reads Lorenz’s petition as solely nmaking a
tort claimof negligent m srepresentation against the TWC and not
as appealing a claimfor unenpl oynent benefits. Thus, Wal-Mart
argues that because a negligent m srepresentation claimcannot
lie against the TWC, the TWC is inproperly joined and shoul d not
be considered for purposes of diversity jurisdiction. The court,
therefore, turns to the inproper joinder analysis.

We have stated that there are two ways to establish inproper
joinder: (1) actual fraud in the pleading of jurisdictional
facts; and (2) the inability of the plaintiff to establish a
cause of action against the non-diverse party in state court.

Quillory v. PPG Indus., Inc., 434 F.3d 303, 308 (5th Gr. 2005);

McDonal v. Abbott Labs., 408 F.3d 177, 183 (5th Gr. 2005).

Actual fraud is not at issue in this case; therefore, the court
nmust determ ne whet her Lorenz can establish a cause of action
agai nst the TWC

The burden of denonstrating inproper joinder is a heavy one
and is placed on the party seeking renoval. MDonal, 408 F.3d at
183. To neet it, a defendant nust show that there is no
reasonabl e basis to predict that the plaintiff mght be able to
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recover against the in-state defendant. Snallwood v. I11. Cent.

R R _Co., 385 F.3d 568, 573 (5th Cir. 2004) (en banc). In
considering whether the plaintiff nmay recover, we need not
determ ne whether the plaintiff will actually, or even probably,
prevail on the nmerits, but look only for a possibility that he
may do so. Q@illory, 434 F.3d at 308-09. W also evaluate the
factual allegations in the light nost favorable to the plaintiff
and resolve all anbiguities in controlling state law in the

plaintiff’s favor. 1d. at 308; see Gay ex rel. Rudd v. Beverly

Enters.-Mss., Inc., 390 F.3d 400, 405 (5th Gr. 2004).

As not ed above, WAl -Mart focuses its inproper joinder
argunent on the negligent m srepresentation |abel that Lorenz
gives his claimagainst the TWC. Review of Lorenz’s petition
reveal s, however, that Lorenz is appealing the TWC s decision to

deny hi m unenpl oynent benefits. See Johnson v. Atkins, 999 F.2d

99, 100 (5th Cir. 1993) (per curian (stating that courts are to
liberally construe pro se conplaints). Lorenz describes the
appeal process he has foll owed and specifically asks the court to
“Judicially review the TWC s decision. Although not making any
ruling as to the propriety of Lorenz’s appeal, the court does
note that judicial review of TWC decisions is permssible
pursuant to TExAs LABOR CopE 8 212.201. Further, the TWC has
treated Lorenz’s |awsuit as an appeal of its unenpl oynent
benefits deci sion.

VWl - Mart bore the burden of denonstrating inproper joinder
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by showi ng there was no reasonable basis to predict that Lorenz

m ght recover against the TWC. See McDonal, 408 F.3d at 183.

Because it is possible for Lorenz to prevail against the TWC,
Wal - Mart has failed to neet its burden. Therefore, the TWC has
not been inproperly joined, and diversity jurisdiction does not
provide this court or the district court with federal subject
matter jurisdiction. Because there is no federal question
jurisdiction nor is there diversity jurisdiction, there can be no
federal subject matter jurisdiction and this case nust be
remanded to state court.
| V. CONCLUSI ON

Because the district court |acked subject matter
jurisdiction over Lorenz’s clains, we VACATE the orders of the
district court and REMAND this case to the district court with
instructions that it be remanded to the state court fromwhich it
was renoved.

VACATED and REMANDED.
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