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Plaintiff-appellant Christina Pal ono appeals an order of the
United States District Court affirmng the final decision of the
Comm ssioner of the Social Security Admnistration, Jo Anne B.
Barnhart (“Conmm ssioner”), that Palonbo was not entitled to
disability incone benefits and supplenental security incone
benefits under Titles Il and XVl of the Social Security Act, 42

U S.C. 88 423, 1382c. W affirm

"Pursuant to 5THQR R 47.5, the court has determ ned that this opinion
should not be published and is not precedent except under the linmted
circunstances set forth in 5THQR R 47.5.4.



I

On June 21, 2001, Christina Palono, then a 20-year old femal e
with a ninth grade educati on and vocational experience as a fast-
food worker, alleged disability begi nning on June 21, 1999, due to
hi gh bl ood pressure, pseudotunor cerebri, asthma, obesity, Bell’s
pal sy, and headaches. Follow ng the five-step anal ysis pursuant to
20 C F. R 88 404. 1520(b-f) & 416.920(b-f), the ALJ wei ghed sever al
doctors’ diagnoses, assessed Palonmb’s work history and residua
functional capacity (“RFC'), and considered testinmony from a
vocati onal expert. The ALJ concluded that Pal onbo was capabl e of
performng a significant range of sedentary work. Thus, the ALJ
concl uded that Pal onbo was not “di sabl ed” under the Social Security
Act . The Appeals Council denied Palonp’s request for review,
maki ng the determnation of the ALJ the final decision of the
Conmmi ssi oner .

Pursuant to 42 U S C. 8§ 205, Palonm sought review of the
Commi ssioner’s decisioninthe United States District Court for the
Western District of Texas. The district court referred the matter
to a magi strate, who recommended that the Conm ssioner’s decision
be affirned. After Palonpo filed objections, the district court
entered an order adopting the magi strate’s recommendati on. Pal ono
tinely filed a notice of appeal. W have jurisdiction pursuant to

28 U.S.C. § 1291.



Qur review 1is limted to determning whether t he
Commi ssioner’s decision is supported by substantial evidence and
whet her the proper legal standards were applied.! Substantial
evidence is such relevant evidence as a reasonable mnd m ght
accept to support a conclusion.? “I't nust be nore than a
scintilla, but it need not be a preponderance.”® Any findings of
fact by the Comm ssioner supported by substantial evidence are
concl usi ve. 4 W “cannot reweigh the evidence, but nmay only
scrutinize the record to determ ne whether it contains substanti al
evi dence to support the Comm ssioner’s decision.”®

Pal ono attacks the Conmm ssioner’s decision on a nunber of
grounds, none of themwth nerit. First, Palonpo argues that the
ALJ erred by failing to give proper consideration to the opinions
of her treating physicians. Second, Pal onb argues that the ALJ
erred by failing to consider her nental and educationa
limtations, as reported by Lester Harrell, Ph.D. Third, Palono
argues that the ALJ erred by failing to give a proper rationale for
his credibility eval uation. Fourth, Palono argues that the ALJ

erred in finding that she had a high school education. Fifth,

1See Greenspan v. Shalala, 38 F.3d 232, 236 (5th Cr. 1994).
2See Richardson v. Perales, 402 U S. 389, 401 (1979).
SLeggett v. Chater, 67 F.3d 558, 564 (5th Cir. 1995).

442 U. S.C. § 205(9).

SLeggett, 67 F.3d at 564.



Pal ono argues that the ALJ incorrectly allocated the burden of
proof. W consider each argunent in turn.?®
A

Pal ono argues that the ALJ failed to give greater weight to
the opinions of her treating physicians. We conclude that the
ALJ’ s findings are supported by substantial evidence. The ultimate
determ nation of disability is reserved for the Conm ssioner,’ and
an ALJ nmust take into consideration all of the evidence fromthe
claimant’s treating physicians.® |In order to discredit evidence
froma treating physician, the ALJ nust present good cause.® An
ALJ may di m nish the weight of a treating physician’ s opinion when
it is unsupported by the evidence.?

Here, the ALJ properly discounted the opinions of Robert
Shurmaker, MD., and Antonio Querra, MD. Al t hough both Dr.

Shumaker and Dr. Querra initially reported that Palonb was

di sabl ed, each subsequently provided reports contradicting their

5Pal oo presents two additional argunents on appeal. First, Pal onb argues
that the severity of her inpairnent “waxes and wanes,” whi ch renders her unable
to maintain enploynment. See Frank v. Barnhart, 326 F.3d 618 (5th G r. 2003).
Second, Pal onp argues that the ALJ' s RFC assessnent is deficient because it did

not include limtations due to blurred vision and headaches. Since neither
argument was presented to the ALJ or to the district court, we decline to
consider themfor the first tinme on appeal. Geenberg v. Crossroads Systens,

Inc., 364 F.3d 657, 669 (5th Cir. 2004).
'See Moore v. Sullivan, 919 F.2d 901, 905 (5th G r. 1990).
8See Myers v. Apfel, 238 F.3d 617, 621 (5th Cr. 2001).
ol d.

Shave v. Apfel, 238 F.3d 592, 595 (5th Cir. 2001); Newton v. Apfel, 209
F.3d 448, 456 (5th Cir. 2000).



initial assessnent. Dr. Shumaker stated that Pal ono could lift and
carry less than ten pounds, and stand and walk for at |east two
hours of an ei ght-hour workday; Dr. Guerra stated that Pal ono coul d
lift and carry six-to-ten pounds, stand and wal k two-to-four hours
per wor kday, and sit four-to-six hours per workday. Moreover, Dr.
CGuerra stated that Palonb was able to perform her past relevant
work as a drive-through cashier at a fast-food restaurant. The
i nconsistency in the treating physicians’ reports provides good
cause for not giving their testinony greater weight.

These findings are consistent with the evidence presented at
the hearing before the ALJ by M chael Perkins, MD. Specifically,
Dr. Perkins testified that Pal ono retained the functional capacity
to occasionally lift twenty pounds, frequently |ift ten pounds,
stand and wal k at | east two hours per workday, and sit six hours
per workday. Dr. Perkins’'s testinony provides substantial evidence
to support the ALJ' s determnation that Palonbo retained the
residual functional capacity for a wide range of sedentary worKk.
We find no error in the ALJ' s anal ysis.

B

Second, Palonmp argues that the ALJ failed to consider the
mental and educational limtations reported by Lester Harrell
Ph.D. Specifically, Dr. Harrell found that Pal onb was functi oni ng
in the borderline range of intellectual functioning and that she

had a sixth-grade spelling level and fifth-grade reading |evel.



We conclude that the ALJ properly considered this evidence.
The ALJ specifically noted that Palonmp’s intellectual functioning
was in the borderline range. Furthernore, the ALJ stated that this
| evel of functioning would not preclude Palono from performng
unskilled work activity, which requires little or no judgnent and
i nvol ves sinple tasks that can be learned on the job in a short
period of tinme. Mreover, Dr. Harrell never testified that Pal ono
was unable to perform unskilled work, which does not require
academ c skills or vocational preparation. W find no error in the
ALJ’ s anal ysi s.

C

Third, Palonpb argues that the ALJ failed to provide a proper
rationale for its finding that her subjective conplaints were not
entirely credible. W defer to the ALJ's findings, as it has the
responsibility to resolve questions of credibility. Aclaimnt’s
subj ective conplaints nust be corroborated, at |least in part, by
obj ective nedi cal evidence. ?

As the magi strate reported, the ALJ thoroughly discussed the
medi cal records which included extensive information on Pal ono’ s

conpl aints, inpairnents, aggravating factors, and treatnent. Here,

1See Dunbar v. Barnhart, 330 F.3d 670, 671 (5th Cr. 2003); Masterson v.
Barnhart, 309 F.3d 267, 272 (5th Cr. 2002). 1In assessing credibility, we have
stated that “[s]ubjective evidence need not take precedence over objective
evidence.” Villa v. Sullivan, 895 F.2d 1019, 1024 (5th Cr. 1994).

12See Wen v. Sullivan, 925 F. 2d 123, 128-29 (5th Gr. 19991); see also 20
CF.R § 404.1508 (“A physical or nmental inpairment mnmust be established by
nedi cal evi dence consi sting of signs, synptons, and | aboratory findi ngs, not only
by your statenment of synptons.”); 20 CF.R § 416.908 (sane).

6



the ALJ found that Pal ono’ s physical exam nations were essentially
normal and that Pal onp’s synptons were reasonably well-controlled
wi th nedication, even during two pregnancies. Moreover, the ALJ
noted gaps in Palonmp’s nedical treatnent from March 2000 to
Septenber 2000 and from Decenber 2001 to January 2003. On this
evidence, we find that the ALJ coul d have reasonably concl uded t hat
Pal ono’ s synptons were not as severe as she alleged. Thus, the
ALJ’ s findings are supported by substantial evidence.
D

Fourth, Pal onpo asserts that the ALJ erred in finding that she
had a hi gh school education when, in fact, she had only conpl eted
the ninth grade. At nobst, this error is harmess.® The socia
security regulations consider a ninth-grade education to be a

“I'tmted education,” which allows the person to performunskilled
work.* Here, the ALJ consi dered evidence froma vocational expert
that identified unskilled jobs that were within Pal ono’ s residual
functional capacity. Moreover, Palono has failed to show that her

ninth grade education would prevent her from performng the

unskilled work identified by the vocational expert and adopted by

13See Mays v. Bowen, 837 F.2d 1362, 1364 (5th Cr. 1988) (“Procedural
perfection in admnistrative proceedings is not required.”); see also Mirris v.
Bowen, 864 F.2d 333, 335-36 (5th Cir. 1988) (applying harm ess error standard in
soci al security case).

14See 20 CF.R § 404.1564(b)(3) (“We generally consider that a 7th grade
through the 11th grade | evel of formal education is a limted education.”); see
also 20 CF.R § 416.964(b)(3) (sane).



the ALJ. Thus, Palonp cannot show that the ALJ's error affected
her substantial rights.
E
Fifth, Palonp contends that the ALJ and the district court
erroneously placed the burden of proof on Palonb to show that she
was not able to perform the work identified by the vocationa
expert. Palonp asserts that she is only required to show that she
cannot perform her past relevant work. W disagree. Under the
fifth-step of the evaluation process, the Conm ssion bears the
burden of showi ng that there exists work in significant nunbers in
the national econony that the claimant can perform?® Once such
jobs are identified, the burden shifts back to the claimant to
rebut this finding.?® The ALJ followed this burden-shifting
approach, and we reject Palonb’s contention to the contrary.
L
For the foregoing reasons, the Conm ssioner’s final decision
denying Palono’s claimfor benefits under the Social Security Act

i s AFFI RMVED.

See Crow ey v. Apfel, 197 F.3d 194, 197-98 (5th Gr. 1999).

18See id.; Carey v. Apfel, 230 F.3d 131, 135 (5th Cr. 2000); Vaughan v.
Shal ala, 58 F.3d 129, 132 (5th Cir. 1995) (holding that claimant failed to neet
her burden of proof under disability test where she offered no evidence that she
was incapable of performing the type of work that the ALJ determnmi ned was
avai |l abl e) .



