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PER CURI AM *

Arnol do Lopez appeals fromhis conviction by guilty plea of
distribution of heroin, for which Lopez was sentenced to 35 years
of inprisonnent, a sentence |ess the nmandatory statutory term of
life inprisonnent. Lopez contends that counsel was ineffective
for failing to provide accurate advice regarding the practical
meani ng of Lopez’s appeal -wai ver provision; that counsel was

ineffective for failing to nove for the exclusion of his

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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vi deot aped confession; that counsel was ineffective for failing
to object to the firearm adjustnent to Lopez’s offense |evel;
and that counsel’s ineffective actions, taken cunul atively,
denonstrated perfornmance so deficient that prejudice should be

presunmed pursuant to United States v. Cronic, 466 U S. 648

(1984) .

To prevail on an ineffective-assistance-of-counsel claim an
appl i cant nust show “that counsel’s performance was deficient”
and “that the deficient performance prejudiced the defense.”

Strickland v. Washi ngton, 466 U. S. 668, 687 (1984). To prove

deficient performance, the applicant nust show that counsel’s
actions “fell below an objective standard of reasonabl eness.”
Id. at 688. To prove prejudice, the applicant nust show t hat
“there is a reasonable probability that, but for counsel’s
unpr of essional errors, the result of the proceedi ng woul d have
been different,” id. at 694, and that “counsel’s deficient
performance render[ed] the result of the trial unreliable or the

proceedi ng fundanentally unfair.” Lockhart v. Fretwell, 506 U. S.

364, 372 (1993).
Lopez’ s pl ea agreenent contained the foll ow ng provision:

The Defendant expressly waives the right to appeal his
sentence on any ground, other than for ineffective

assi stance of counsel or prosecutorial m sconduct of
constitutional dinension. Simlarly, the Defendant
agrees not to contest his sentence or the manner in
which it was determ ned in any post-conviction
proceedi ng, including, but not limted to, a proceeding
under 28 U . S.C. § 2255.
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Lopez m sreads the waiver provision. The waiver has no
effect on his ability to appeal, or seek 28 U S. C. § 2255 relief

from his conviction; the provision affects only his ability to

appeal, or seek 8§ 2255 relief from his sentence. Mdreover, a
wai ver provision does not preclude an appeal or a 8 2255 notion
based on clains that the plea agreenent or the waiver provision

were tainted by ineffective assistance. United States v. Wite,

307 F.3d 336, 339 (5th Gr. 2002) (8 2255 notion); United States

V. Henderson, 72 F.3d 463, 465 (5th Gr. 1995) (direct appeal).

However, the record in this case is not sufficiently devel oped
for us to address on direct appeal whether counsel provided Lopez

W th i nadequate advice regardi ng the wai ver provision. See

United States v. Hi gdon, 832 F.2d 312, 313-14 (5th Cr. 1987).
The record is al so undevel oped regardi ng Lopez’s renai ni ng

i neffective-assi stance contentions; we will not address those
contentions on direct appeal.

AFFI RVED.



