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St even Andrew Berg appeals his conviction for possession
wth the intent to distribute nore than five kil ograns of
cocaine, in violation of 21 U S.C. § 841. He argues that the
prosecutor’s closing argunent inproperly conmmented on his post-

arrest, post-Mranda silence, in violation of Doyle v. Onhio, 426

U S 610 (1976), and that the error requires automatic reversal.
A prosecutor violates a defendant’s due process rights by

comenting on a defendant’s post-arrest, post-Mranda warni ng

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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silence in an attenpt to inpeach the defendant’s excul patory

testinony offered at trial. Doyle v. Ghio, 426 U S. 610, 619-20

(1976). Contrary to Berg’'s assertion, the prosecutor’s conments
regarding his silently “looking straight ahead” reference his
silence during secondary inspection, which silence occurred prior

to any arrest and thus do not violate Doyle. See United States

v. Musquiz, 45 F.3d 927, 930 (5th Cr. 1995).

Berg al so objects to the prosecutor’s coment on his failure
to say anything after he was arrested and placed in a hol di ng
cell. Although the remark referenced Berg' s post-arrest silence,
there is no evidence in the record that Berg’s silence at that
poi nt was induced by Mranda warnings, a prerequisite for a Doyle
violation. See Doyle, 426 U S. at 619-20. Even if a Doyle
violation is assuned, however, the error was harm ess given that
the statenment was not |linked to the excul patory statenent Berg
offered at trial, that the trial court sustained Berg s objection
and gave a curative instruction, and that the evidence of Berg' s

guilt was overwhelmng. See United States v. Rodriguez, 43 F.3d

117, 123 (5th Gr. 1995); United States v. Carter, 953 F.2d 1449,

1466 (5th Gr. 1992); Chapnan v. United States, 547 F.2d 1240,

1247-48 (5th Gir. 1977).

The district court’s judgnent is AFFI RVED



