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PER CURI AM *

M chael Wayne Siler appeals his sentence following his
guilty-plea conviction for conspiracy to manufacture
met hanphetam ne. Siler chall enges two sentenci ng enhancenents
for creating a substantial risk of harmto the |life of a m nor
and possession of a firearm

Al t hough the guidelines are advisory followng United States

v. Booker, 543 U S. 220, 125 S. C&. 738, 756-57 (2005), this

court continues to review factual findings with respect to the

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



No. 05-50331
-2

application of adjustnents for clear error. United States v.

Villanueva, 408 F.3d 193, 203 & n.9 (5th Cr.), cert. denied, 126

S. . 268 (2005). |If a factual finding is plausible in Iight of

the record as a whole, there is no clear error. United States v.

Parker, 133 F.3d 322, 330 (5th Cr. 1998).

Section 2D1.1(b)(5)(C) of the United States Sentencing
CGui delines provides that if an offense involved the nmanufacture
of met hanphetam ne and “created a substantial risk of harmto the

life of a mnor or an inconpetent,” the offense | evel shall be

i ncreased by six levels. At sentencing, Agent Chuck Borgeson
testified that Jennifer Yount admtted that her children were
present when her hone caught fire during a nethanphetam ne
“cook.” Agent Borgeson also interviewed several other

i ndi vidual s who had been present during this fire; they al
confirnmed that Siler had been there as well. In addition, Ronald
Kennedy stated that this particul ar nethanphetam ne “cook”

bel onged to hinself and Siler and that it was Siler who had
started the fire. Based on this evidence, we conclude that the

district court did not clearly err in inposing this enhancenent.

See United States v. Golden, 17 F.3d 735, 736 (5th G r. 1994)

(“district court may rely on uncorroborated hearsay testinony in
maki ng factual findings at sentencing as |ong as the hearsay
evidence carries a sufficient indicia of reliability”).

Section 2D1.1(b)(1) of the CGuidelines provides that a

defendant’s offense level is to be increased by two levels “[i]f
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a dangerous weapon (including a firearm) was possessed.” The
district court found that the enhancenent was proper because
Siler and Rodney Kennedy had jointly possessed a firearm
However, the evidence presented at sentenci ng does not support a
finding of joint possession. Agent Borgeson testified that
Rodney Kennedy had told himthat the firearmdiscovered in the
vehi cl e bel onged to Siler; Agent Borgeson also testified that
other individuals told himthat Siler *“always” possessed a
firearmand that they could not recall Kennedy ever possessing a
firearm Because the evidence does not support a finding of

j oi nt possession, we conclude that the district court clearly
erred in inposing the firearm enhancenent on the basis of joint
possession. The renoval of this two-|evel enhancenent does not
alter the sentencing range recommended by the Guidelines, which
was 360 nonths to life inprisonment. The statutory maxi num
sentence for Siler’s offense was 240 nonths, and accordingly, a
240-nont h sentence was i nposed. Therefore, the inclusion of the
firearm enhancenent in calculating the Cuidelines range was

harm ess error. See FED. R CRM P. 52(a).

AFFI RVED.



