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Kevin Scott Baker appeals the sentence inposed following his
jury conviction for distribution of marijuana. He argues the
followng: (1) the district court’s non-Quideline sentence was
pl ai nly erroneous; (2) the charged conduct on which the jury
could not reach a verdict should not have been used to determ ne
his sentence; (3) the district court clearly erred in awarding a
two- | evel enhancenent pursuant to U S.S.G § 3Bl.3 for abuse of

position of trust; and (4) the district court clearly erred in

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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awardi ng a two-1evel enhancenent pursuant to U S.S.G 8§ 3Cl.1 for
obstruction of justice. W affirm

Baker did not object to the district court’s upward
devi ation, and, therefore, reviewis for plain error only. See

United States v. Jones, 444 F.3d 430, 436 (5th Gr.), cert.

denied, 126 S. . 2958 (2006). Baker cannot show plain error
wWth regard to the district court’s finding that he conmtted the
charged offenses on which the jury could not reach a verdi ct
because “questions of fact capable of resolution by the district

court can never constitute plain error.” See United States v.

Chung, 261 F.3d 536, 539 (5th Cr. 2001) (internal quotations and
citation omtted).

Furthernore, the jury’s inability to reach a verdict on
counts two and three of the indictnent did not prevent the
district court from sentenci ng Baker based on the charged

conduct. See United States v. Cathey, 259 F.3d 365, 369 (5th

Cr. 2001). Therefore, the district court did not give
significant weight to an inproper factor when upwardly deviating,
and its reasons for the deviation were not inconsistent with 18

US C 8 3553(a)(2)(A), (B). See United States v. Smth, 440

F.3d 704, 708 (5th Gr. 2006). Consequently, Baker has shown no
error on the part of the district court.

Baker’ s suggestion that the district court failed to give
adequate reasons for its deviation is inadequately briefed and is

t her ef ore wai ved. See United States v. Thanmes, 214 F.3d 608, 611
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n.3 (5th GCr. 2000). Baker’s argunent that the charged conduct
on which the jury could not reach a verdict should not have been
used to determne his sentence is foreclosed by Cathey, 259 F.3d
at 369.

We hold that Baker’s use of a patrol car, or police-type
vehicle, to distribute the marijuana was sufficient to support

the district court’s 8 3Bl1. 3 enhancenent. See United States V.

Deville, 278 F.3d 500, 508 (5th G r. 2002). W further hold that
the record supports the district court’s finding that Baker
perjured hinmself on the witness stand, thereby warranting a

§ 3Cl.1 enhancenent. See § 3Cl.1 & comment. (n.4(b)); United

States v. Dunnigan, 507 U. S. 87, 94 (1993). The enhancenents

were therefore not clearly erroneous. See United States v.

Villanueva, 408 F.3d 193, 203 n.9 (5th Gr.), cert. denied, 126

S. Ct. 268 (2005).

AFFI RVED.



