United States Court of Appeals

Fifth Circuit
FILED
IN THE UNI TED STATES COURT OF APPEALS _
FOR THE FI FTH CIRCUI T April 17,2007

Charles R. Fulbruge llI
Clerk

No. 05-50225
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
DONALD DARNELL BURKS, al so known as Donal d Bur ks,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. 6:04-CR-35-2

Bef ore H G3 NBOTHAM BENAVI DES, and PRADO, Circuit Judges.
PER CURI AM *

Donal d Darnell Burks appeals fromhis 96-nonth prison
sentence for possession of an unregistered firearm For the
first tinme on appeal, Burks contends that the district court
shoul d have decreased his offense level by two | evel s under
US S G 8 3Bl.2(b) based on his mnor role in the offense.

The district court’s determ nation that a defendant did not
play a mnor or mnimal role in the offense is a finding of fact.

United States v. Villanueva, 408 F.3d 193, 203 (5th Cr.),

cert. denied, 126 S. C. 268 (2005). Because the claimwas not

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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rai sed below, it is reviewable for plain error only. United

States v. Calverley, 37 F.3d 160, 162 (5th Cr. 1994) (en banc).

Al t hough Burks’s codefendant, Elzie Roberts, may have had a
nmore active role than Burks in using the firearmto commt
robbery, the evidence did not establish that Burks was so
uni nvol ved as to be “‘peripheral to the advancenent of the

illicit activity.”” See Villanueva, 408 F.3d at 204 (quoting

United States v. Mranda, 248 F.3d 434, 446-47 (5th CGr. 2001)).

Bur ks has thus not shown plain error. See Calverley, 37 F.3d at

163; see also United States v. lLopez, 923 F.2d 47, 50 (5th Cr

1991) (fact questions that can be resol ved upon objection at
sentenci ng cannot constitute plain error).

The sentence i s AFFI RVED



