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Appeal fromthe United States District Court
for the Western District of Texas
USDC No. 5:02-CV-246

Before JOLLY, DAVIS, and ONEN, G rcuit Judges.
PER CURI AM ~
Jerry Wanzer, Texas prisoner # 855976, seeks |leave to

proceed in forma pauperis (“IFP”) in this court to appeal the

district court’s dismssal of his 42 U S.C. 8§ 1983 conpl aint.

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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Wanzer al so asks this court to appoint counsel to represent him
on appeal .

After dism ssing Wanzer’'s 42 U.S.C. § 1983 conplaint, the
district court denied Wanzer’'s petition to proceed | FP on
appeal, certifying that the appeal was not taken in good faith,
and his notion seeking appoi ntnent of counsel on appeal, finding
that Wanzer failed to present exceptional circunstances that
woul d justify the appointnment. By noving this court for |eave to
proceed | FP, Wanzer is challenging the district court’s

certification. See Baugh v. Taylor, 117 F.3d 197, 202 (5th Gr.

1997); Febp. R App. P. 24(a)(5). In this court, Wanzer all eges
that the district court “wongfully” determ ned facts against the
wei ght of the evidence and that there were genui ne issues of
material fact which precluded summary judgnent. Wanzer has not
denonstrated any nonfrivol ous ground for appeal.

In order to establish an Ei ghth Anendnent viol ation, Wanzer
had to establish that the defendants were deliberately

indifferent to his serious nedi cal needs. Mendoza v. Lynaugh,

989 F.2d 191, 193 (5th Gr. 1993). To establish deliberate

i ndi fference, Wanzer had to offer “facts clearly evincing
‘“wanton’ actions on the part of the defendants.” Johnson v.
Treen, 759 F.2d 1236, 1238 (5th G r. 1985). Thus, Wanzer had to
show t he defendants knew he faced a substantial risk of serious
harm and di sregarded “that risk by failing to take reasonabl e

measures to abate it.” Farner v. Brennan, 511 U. S. 825, 847
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(1994). The district court correctly determ ned that Wanzer
failed to establish that the defendants were deliberately
indifferent to his serious nedical needs. It also correctly
determ ned that Wanzer failed to establish that he suffered from
a serious nedical condition. Wnzer has not shown that the
district court erred in dismssing his civil rights conplaint.
Based on the foregoing, Wanzer has failed to show that his
appeal involves “legal points arguable on their nerits (and

therefore not frivolous).” Howard v. King, 707 F.2d 215, 220

(5th Gr. 1983) (internal quotation marks and citation omtted).
H's nmotion for IFP is therefore DEN ED, and his appeal is
DI SM SSED as frivol ous. See Baugh, 117 F.3d at 202 & n. 24.
Wanzer’s notion for appoi ntnent of counsel on appeal is also
DENI ED

The di sm ssal of Wanzer’s appeal as frivolous by this court

counts as a “strike” under 28 U S.C. 8§ 1915(g). See Adepegba V.

Hammons, 103 F. 3d 383, 387-88 (5th G r. 1996). Wanzer is
cautioned that once he accunul ates three strikes, he may not
proceed IFP in any civil action or appeal filed while he is
i ncarcerated or detained in any facility unless he is under
i mm nent danger of serious physical injury. See 28 U S. C

§ 1915(9).

APPEAL DI SM SSED;, MOTI ONS DENI ED; SANCTI ON WARNI NG | SSUED



