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Bef ore BARKSDALE, STEWART, and CLEMENT, Circuit Judges.
PER CURI AM *

Mel i ssa Sparks (“Sparks”) pleaded guilty to an indictnent
charging her with six counts of wire fraud. After granting
Spar ks a downward departure, the district court sentenced Sparks
to 24 nonths of inprisonnment as to each count, to be served
concurrently, and to a five-year term of supervised release. The
district court also ordered Sparks to pay $1, 653,176.70 in
restitution. Sparks argues that the district court plainly erred

in applying the two-point increase under U S. S. G

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



No. 05-50105
-2

8§ 2B1.1(b)(12)(A). Specifically, Sparks contends that the
i ncrease under U.S.S.G § 2B1.1(b)(12)(A) was not warranted
because there was no finding that she individually derived nore
t han $1, 000,000 in gross receipts fromthe offense.

Spar ks acknow edges that she did not object to the district
court’s determnation pursuant to U S.S.G 8§ 2Bl1.1(b)(12)(A) and

that reviewis for plain error. See United States v. Villeqgas,

404 F.3d 355, 358 (5th Cir. 2005). This court finds plain error
when: (1) there was an error; (2) the error was clear and
obvi ous; and (3) the error affected the defendant’s substanti al

rights. See United States v. O ano, 507 U S. 725, 732-37 (1993).

“Questions of fact capable of resolution by the district court
upon proper objection at sentencing can never constitute plain

error.” See United States v. Young, 981 F.2d 180, 188 (5th Gr.

1992) (internal quotation marks and citation omtted); United

States v. Fierro, 38 F.3d 761, 773 n.4 & 774 (5th Cr. 1994).

The record is unclear on the anmount of gross receipts that Sparks
i ndividually derived, and Sparks acknow edges that the district
court could have resol ved her fact-based argunent had she
properly objected at sentencing. Sparks has failed to

denonstrate reversible plain error on this claim See Fierro, 38

F.3d at 774.
For the first time on appeal, Sparks al so argues that the
district court plainly erred in increasing her base offense |evel

by two |l evels, pursuant to U S.S.G 8§ 2Bl1.1(b)(12)(A), wthout a
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jury finding that she had derived nore than $1, 000,000 in gross
receipts fromthe offense. Sparks relies on the Suprene Court’s

decision in United States v. Booker, 125 S. C. 738 (2005).

We review for plain error. See United States v. Mares, 402

F.3d 511, 520-21 (5th Gr. 2005), cert. denied, S. O

(Gct. 3, 2005) (No. 04-9517). Follow ng Booker, the error is

pl ai n and obvious. 1d. However, Sparks makes no show ng t hat
the district court would Iikely have sentenced her differently
under the Booker advisory schenme. Simlarly, there is no
indication fromthe court’s remarks at sentencing that the court
woul d have departed further under an advi sory gui deline schene.
Thus, Sparks has not denonstrated that her substantial rights
were affected, she has thus failed to carry her burden under
plain-error review. See id. at 521-22. Accordingly, Sparks’s

sent ences are AFFI RVED



