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Fred Franklin Al exander, Texas prisoner # 632874, appeals
the district court’s dismssal of his 42 U S.C. § 1983 suit
pursuant to 28 U.S.C. 8§ 1915A(b)(1). W reviewthe district
court’s dism ssal of his suit de novo.

Al exander is correct that the district court erred in
finding that he did not tinely file objections to the magistrate
judge’s report. Moreover, because the objections were filed

within 10 days of the final judgnent, the objections should have

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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been construed by the district court as a FED. R Qv. P. 59(e)

motion. See Mangieri v. Cifton, 29 F.3d 1012, 1015 n.5 (5th

Cr. 1994); United States v. @Gllardo, 915 F. 2d 149, 150 n.2 (5th

Cir. 1990). Because Al exander’s appeal is frivolous, we
pretermt the jurisdictional issue presented by the failure of
the district court to rule on the Rule 59(e) notion. See FED. R

Arp. P. 4(a)(4)(A(iv); Burt v. Ware, 14 F.3d 256, 260-61 (5th

Cir. 1994); United States v. Alvarez, 210 F.3d 309, 310 (5th Cr

2000) .

Al exander has not challenged the district court’s findings
that he failed to state a claimof an unconstitutional denial of
property and that he failed to state a claimof retaliation.

These cl ai n8 have been abandoned. See Yohey v. Collins, 985 F.2d

222, 225 (5th Cr. 1993).
Al exander’s all egations of perjury, conspiracy, and court

bi as are conclusory and unsupported. See Brinkmann v. Johnston,

793 F.2d 111, 113 (5th Gr. 1986). Moreover, his assertions of
perjury do not indicate any reversible error by the district
court because the district court’s dismssal of his conplaint
relied neither on the testinony of Oficer Satterwhite and Warden
Pratt nor on a finding that the defendants properly followed
prison policy in disposing of Al exander’s |egal materials.

Wth respect to Al exander’s claimof the denial of access to
courts, he has not shown that he will suffer actual injury in any

| egal proceedi ng based upon the destruction of a probabl e cause
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statenent relating to a 1980 conviction for burglary that was

used to enhance his current sentence. See Lewis v. Casey, 518

U S 343, 351-52, 355 (1996). By pleading true to the
enhancenent, Al exander waived his challenge to the 1980

conviction. Cook v. Lynaugh, 821 F.2d 1072, 1075 (5th Cr.

1987).

Even assum ng Al exander could collaterally challenge his
1992 conviction, nore than 15 years after his sentence was
i nposed, and that his habeas petition would not otherw se be
procedurally barred, he cannot show that he would suffer any
actual injury during a | egal proceedi ng because of the now
destroyed probabl e cause statenent. The probabl e cause statenent
all egedly provided that he conmtted the offense of burglary on
March 10, 1980. Al exander can denonstrate via docunents that are
already in his possession that there was sone confusion or error
regarding the date his burglary offense was conmtted. As
Al exander concedes, however, the Texas Court of Crim nal Appeals
has determ ned that the burglary offense occurred on March 9,

1980. See Ex parte Al exander, 685 S. W2d at 59. Mbr eover,

according to Al exander, the probable cause statenent indicated
that he coommtted the offense of burglary. Thus, the probable
cause statenent tended to prove, not disprove, that he commtted
the of fense of burglary.

Al exander’s appeal is frivolous and is dism ssed. See See

Howard v. King, 707 F.2d 215, 220 (5th Gr. 1983); 5THCGR R
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42.2. The district court’s dismssal of his § 1983 suit pursuant
to 8 1915A and this court’s dismssal of this appeal as frivol ous
each count as “strikes” for purposes of 28 U S.C. § 1915(g). See

Adepegba v. Hammons, 103 F. 3d 383, 385-87 (5th Cr. 1996).

Al exander has previously been issued two strikes. See Al exander

v. Masters, No. 99-21085 (5th Gr. Apr. 14, 2000). As Al exander

has at |east three strikes under § 1915(g), he is barred from
proceeding IFP in any civil action or appeal filed while he is
i ncarcerated or detained in any facility unless he is under

i mm nent danger of serious physical injury. See Adepegba v.

Hammons, 103 F.3d 383, 388 (5th Gir. 1996); § 1915(g).

APPEAL DI SM SSED;, 28 U.S.C. 8§ 1915(g) BAR | MPOSED



