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Rogel i o Hernandez- Ronero (Hernandez) appeals his guilty-plea
conviction and sentence for unlawfully reentering the United
States after deportation, having previously been convicted of an
aggravated felony. Hernandez was sentenced to 37 nonths of
i nprisonnment, to be followed by a three-year term of supervised
release. He argues that the “felony” and “aggravated fel ony”
provisions of 8 U S.C 8§ 1326(b)(1) and (2) are unconstitutional

in light of Apprendi v. New Jersey, 530 U S. 466 (2000).

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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Her nandez’ s conviction was pursuant to a plea agreenent
whi ch cont ai ned several waivers, including a waiver of the right
to appeal his sentence, but he reserved the right to appeal a
sentence above the statutory maxi num or an upward departure from
the Sentencing Cuidelines. The Governnent argues that sone of
the wai ver provisions in Hernandez’s pl ea agreenent preclude his
attack on the constitutionality of 8§ 1326(b). The Governnent
argues that as a result of the waivers, Hernandez | acks standi ng
to challenge the constitutionality of 8§ 1326(b).

We assune, argquendo only, that the waiver does not bar the
i nstant appeal. Hernandez cannot succeed in this appeal because

his constitutional challenge is forecl osed by Al nendarez-Torres

v. United States, 523 U S. 224, 235 (1998). Although Hernandez

contends that Al nendarez-Torres was incorrectly decided and that

a mpjority of the Suprene Court would overrul e Al nendarez-Torres

in light of Apprendi, we have repeatedly rejected such argunents

on the basis that Al nendarez-Torres remains binding. See United

States v. Garza-Lopez, 410 F.3d 268, 276 (5th Cr.), cert.

denied, 126 S. . 298 (2005). Hernandez properly concedes that

his argunment is foreclosed in |ight of Al nendarez-Torres and

circuit precedent, but he raises it here to preserve it for
further review.
The Governnent’s notion to dismss the appeal is DEN ED, and

the ruling of the district court is AFFI RVED



