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Kevi n Barnes, Texas prisoner # 1063303, filed a pro se
§ 1983 action alleging violations of his Ei ghth Anmendnent right
to be free fromcruel and unusual punishnment. He now appeal s
several aspects of the disposition of his case in the district
court.

Barnes’s clains arise out of injuries he sustained during an
altercation wth defendant Rivas, a correctional officer. Barnes

clains that these injuries were made worse by the deliberate

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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indifference to his nedical needs on the part of defendants

Chapa, Collins, and MIller, who were involved with Barnes’s

medi cal care at the prison infirmary. The district court granted

summary judgnent to all defendants except correctional officer

Ri vas. Barnes’s case against Rivas proceeded to a jury trial,

and the jury returned a verdict in favor of defendant R vas.
Barnes clains that the district court erred by allow ng

def ense counsel to renove a juror fromthe venire with a

perenptory strike in violation of Batson v. Kentucky, 476 U S. 79

(1986). However, the record on appeal does not reflect that any
Bat son chall enge was nade in the district court or that Barnes
objected to the district court’s ruling on any Batson issue.

G ven Barnes’'s failure to bring forward any evidence that a

Bat son chall enge was nade in the |ower court, his claimis

unrevi ewabl e. Brown v. Kinney Shoe Corp., 237 F.3d 556, 562 (5th

Cir. 2001); see also 5TH QR R 42.3. 2.

Barnes also clains that the jury’'s verdict was agai nst the
wei ght of the evidence. However, the record on appeal contains
no indication that Barnes ever noved the district court for
judgnent as a matter of |aw under FED. R Qv. P. 50(a) or (b) or
for a newtrial under FED. R CQv. P. 59. The Suprene Court
recently held that the failure to nove for a newtrial or
judgnent as a matter of |aw after a jury has returned a verdi ct
precl udes appellate review of the sufficiency of the evidence.

Uni therm Food Sys., Inc. v. Swift-Eckrich, Inc., 126 S. Ct. 980,
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984-86 (2006); see also Flowers v. S. Reg’' | Physician Servs.

Inc., 247 F.3d 229, 238 & n.7 (5th Gr. 2001). 1In light of that
hol di ng, Barnes’s appeal here nust fail.

Next, Barnes contends that the district court erred in
granting summary judgnent to defendants Collins, Chapa, and
MIller. After a careful review of the record, we affirmthe
court’s sunmary judgnent becasue Barnes has not shown that
def endants Chapa, Collins, and MIler were deliberately

indifferent to his serious nedi cal needs. Estell e v. Ganbl e,

429 U. S. 97, 106 (1976); Farner v. Brennan, 511 U S. 825, 837

(1994); Varnado v. Lynaugh, 920 F.2d 320, 321 (5th Cr. 1991).

Finally, Barnes argues that the district court erred in
refusing to allow Barnes to conduct additional discovery prior to
ruling on the defendants’ notion for summary judgnent. “If it
reasonably appears that further discovery would not produce
evi dence creating a genuine issue of material fact, the district
court’s preclusion of further discovery prior to entering summary

judgnent is not an abuse of discretion.” Resolution Trust Corp.

v. Sharif-Minir-Davidson Dev. Corp., 992 F.2d 1398, 1401 (5th

Cir. 1993). In this case, the district court had all of the
evidence it needed to conclude that defendants Collins, Chapa,
and MIler were not deliberately indifferent to Barnes. See

Stewart v. Mirphy, 174 F. 3d 530, 537 (5th Gr. 1999). Therefore,

the district court’s refusal to grant additional discovery was

not an abuse of discretion.
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For the foregoing reasons, the judgnent of the district

court 1s AFFI RVED



