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ANTHONY ALEGRI A,

Pl ai ntiff-Appellant,
vVer sus
DOCTOR CHARLES D. ADAMS; KATERI NE PEARSON;, DOCTOR BOBBY
VI NCENT; PHYSI Cl AN ASSI STANT JOHN Q WANG DOCTOR
ABBAS KHOSHDEL; DOCTOR KENNETH LOVE; PHYSI Cl AN ASSI STANT
DAVI D FORTNER;, PHYSI Cl AN ASSI STANT MELANI E POTTOR;
DOCTOR EDGAR HULI PAS; DOCTOR LARRY LARGENT; DOCTOR

KCKI LA NAI'K; DOCTOR LANNETTE LI NTH CUN;, GQUY SM TH, AH A
SHABAZZ; ALLEN HI GHTONER,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Texas
USDC No. 6:05-CV-106

Before KING H G3 NBOTHAM and GARZA, Circuit Judges.
PER CURI AM *

Ant hony Al egria, Texas prisoner # 932939, appeals the
dism ssal as frivolous of his 42 U S. C. 8§ 1983 clainms. Alegria
argues that (1) the magistrate judge erred in determ ning that
his clainms against Dr. Charles Adans were unexhausted; (2) the
magi strate judge abused her discretion in deemng frivolous his

clains against Dr. Kenneth Love and David Fortner; and (3) the

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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magi strate judge erred in determ ning that venue was i nproper as
to the remaini ng def endants.

We hold that the magistrate judge did not err in holding
that Alegria failed to exhaust his clainms against Dr. Adans. “No
action shall be brought with respect to prison conditions under
[§ 1983] . . . by a prisoner . . . until such adm nistrative

renedi es as are avail able are exhausted.” Booth v. Churner, 532

US 731, 736 (2001) (internal quotation marks and citation
omtted). The record reveals that adm nistrative procedures
existed for Alegria to vindicate his clains against Dr. Adans.
And the record in front of the district court contained no
grievances about the Septenber 2003 cl ai ns agai nst Dr. Adans;
al though Alegria clains on appeal he did file such a grievance,

he cannot introduce new evi dence on appeal. See Schwarz v.

Fol | oder, 767 F.2d 125, 128 n.2 (5th Cr. 1985).

Prison officials violate the constitutional prohibition
agai nst cruel and unusual puni shnment when they denonstrate
deli berate indifference to a prisoner’s serious nedical needs.

Wlson v. Seiter, 501 U S. 294, 297 (1991). W further hold that

the evidence supports the nagistrate judge s finding that the
adj ustnents nmade by Dr. Love and Fortner to Alegria s Darvocet
dosage were nedi cal judgnents as opposed to deliberate
indifference to his pain. Alegria s clainms against Dr. Love and
Fortner anpbunts to no nore than di sagreenents over the type of

care he received, which, under the facts of his case, is not
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actionabl e under 8 1983. See Banuel os v. MFarl and, 41 F.3d 232,

235 (5th Cr. 1995).
Finally, we lack jurisdiction to entertain an appeal of the

magi strate judge’'s transfer order. See Louisiana |ce Cream

Distribs., Inc. v. Carvel Corp., 821 F.2d 1031, 1033-34 (5th Grr.

1987); see also Brinar v. WIllianson, 245 F. 3d 515, 516-18 (5th

Cr. 2001).
Al egria s appeal |acks arguable nerit and therefore is

di sm ssed as frivol ous. See 5THCQR R 42.2; Howard v. King, 707

F.2d 215, 219-20 (5th Gr. 1983). The district court’s dism ssa
of the § 1983 clains and our dism ssal of this appeal count as

two strikes for purposes of 28 U S.C. 8§ 1915(g). See Adepegba v.

Hammons, 103 F. 3d 383, 388 (5th Cr. 1996). Alegria is cautioned
that if he accunmul ates three strikes under 8§ 1915(g), he will not
be able to proceed in forma pauperis in any civil action or

appeal filed while he is incarcerated or detained in any facility
unl ess he is under imm nent danger of serious physical injury.
See 8 1915(9).

APPEAL DI SM SSED; SANCTI ON WARNI NG | SSUED.



