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PER CURI AM *

Def endant - Appel | ant Mauri ci o Al ej andro Saucedo- Ronman ( Saucedo)
appeal s the sentence inposed by the district court followng his
guilty-plea conviction for illegal reentry into the United States
after deportation. He argues that the district court erred in
i ncreasing his offense | evel under the Sentencing Cuidelines based
on a determ nation that his prior M chigan conviction for fel oni ous
assault was a crine of violence under US S G § 2L1. 2. The

district court determ ned that the i ncrease was warrant ed because

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



the Mchigan felonious-assault offense was the equivalent of
aggravat ed assault, one of the enunerated crines of violence under
8§ 2L1.2(b)(1)(A)(ii) & comrent.(n.1(B)(iii)). W review the
district <court’s legal <characterization of Saucedo’ s prior

conviction under 8 2L1.2 de novo. See United States v. Sanchez-

Ruedas, 452 F.3d 409, 412 (5th Gr. 2006), cert. denied, (Cct. 2,

2006) (No. 06-5932).

A prior conviction will qualify as a crinme of violence if it
is specifically enunerated in 8 2L1.2, coment. (n.1(B)(iii)),
regardl ess whether it has the use of force as an elenent. United

States v. lzaquirre- Flores, 405 F.3d 270, 275 n.14 (5th Cr.),

cert. denied, 126 S. C. 253 (2005). In determ ning whether a

state conviction constitutes an “enunerated offense” for purposes
of 8 2L1.2's crine-of-violence enhancenent, the court uses a
“common sense approach,” defining each enunerated offense by its
“generic, contenporary neaning.” 1d. at 275 & n.16.

Under the M chigan Penal Code, “a person who assaults another
person with a gun, revolver, pistol, knife, iron bar, club, brass
knuckl es, or other dangerous weapon w thout intending to conmmt
murder or to inflict great bodily harmless than murder is guilty”
of felonious assault. McH Cow. Laws § 750.82 (2002). The Model
Penal Code states: “A person is guilty of aggravated assault if
he: (a)attenpts to cause serious bodily injury to another, or
causes such injury purposely, knowingly or recklessly under
circunstances manifesting extrene indifference to the value of
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human life; or (b) attenpts to cause or purposely or know ngly
causes bodily injury to another.” Model Penal Code 8§ 211.1(2).

M chigan’s provision is sufficiently simlar to the generic
contenporary definition of aggravated assault to qualify as an
enunerated crine of violence. Saucedo’ s argunent that the offense
of felonious assault does not fall within the ordi nary neani ng of
aggravat ed assault because, under Mchigan | aw, felonious assault
can be commtted in ways that do not involve bodily injury is

w thout nerit. See Sanchez-Ruedas, 452 F.3d at 413. Hi s argunent

that M chigan fel onious-assault offenses include battery offenses
which may be conmmtted by nere offensive touching also is wthout
merit. 1d.

Saucedo’s constitutional challenge to 18 U S.C. 8§ 1326(b) is

forecl osed by Al nendarez-Torres v. United States, 523 U. S. 224, 235

(1998). Al though he contends that Alnendarez-Torres was

incorrectly decided and that a majority of the Suprenme Court would

overrul e Al nendarez-Torres in | ight of Apprendi, we have repeatedly

rej ected such argunents on the basis that Al nendarez-Torres renains

binding. See United States v. Garza-lopez, 410 F. 3d 268, 276 (5th

Cr.), cert. denied, 126 S. C. 298 (2005). Saucedo properly

concedes that his argunent is foreclosed 1in [|ight of

Al nendarez-Torres and circuit precedent, but he raises it here to

preserve it for further review.
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