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Billy Rell Mles, Texas prisoner # 695744, appeals fromthe
di smssal of his 42 U S.C. § 1983 conplaint as tinme-barred and, in
the alternative, as frivolous and for failure to state a claim
pursuant to 28 U S.C. § 1915(e)(2)(B) (i), (ii). He makes the
follow ng argunents: (1) the two-year limtations periodfor filing

his section 1983 conplaint was equitably tolled during the period

"Pursuant to 5THCQR R 47.5 the Court has determned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5THAQR R 47.5. 4.



he sought relief in Texas state court; (2) the district court erred
in dismssing the conplaint as frivolous and for failure to state
a claim (3) he was denied an evidentiary hearing; and (4) the
district court erroneously deened the defendants inmune from
monetary relief.

There is no Texas or federal authority to suggest that Mles
could not have filed a section 1983 suit if he did not first
exhaust his state court renedies. Therefore, the pendency of his
Texas state lawsuit does not nerit equitable tolling since it
sought a renedy that he need not have pursued. Cf. Hol nes v. Texas
A&M Univ., 145 F. 3d 681, 684-85 (5th Cir. 1998).

M | es argues that his conpl aint shoul d not have been di sm ssed
as frivolous because he had paid a portion of the filing fee
Under the Prison Litigation ReformAct, however, “[n]otw thstandi ng
any filing fee, or any portion thereof, that may have been paid,
the court shall dismss the case at any tinme if the court
determnes that . . . the action . . . is frivolous.” 8§
1915(e)(2)(B) (i), (ii) (enphasis added). MIles has therefore not
shown the district court’s section 1915(e)(2)(B)(i) dism ssal to be
an abuse of discretion. See Siglar v. Hi ghtower, 112 F.3d 191, 193
(5th Gir. 1997).

Wth regard to his failure to state a claim MIles’s conplaint
failed to allege facts that would show that his ability to pursue

a “nonfrivolous,” “arguable” legal claim was hindered by the



all eged unconstitutional actions of the defendants. See
Chri stopher v. Harbury, 536 U S. 403, 415 (2002) (internal
gquotations omtted). Therefore, the section 1915(e)(2)(B)(ii)
di sm ssal was al so appropriate. See Harris v. Hegmann, 198 F. 3d
153, 156 (5th Cir. 1999).

The record discloses that the magi strate judge did not deny
Ml es an evidentiary hearing; the magistrate judge ordered Ml es
pursuant to Spears! to submt a nore definite statenment; held, in
accordance with Spears, a tel ephonic evidentiary hearing; and M| es
anended his conplaint. There was no abuse of discretion. E.g.,
Eason v. Thaler, 14 F.3d 8, 10 (5th Cr. 1994). Finally, Mles’s
argunent that the district court erroneously dismssed the suit
pursuant to 42 U S.C. 8 1997e(c) on the basis of the defendants’
immunity is also not supported by the record.

Ml es’s appeal |acks arguable nerit and is therefore di sm ssed
as frivolous. See 5THCQR R 42.2; Howard v. King, 707 F.2d 215,
219-20 (5th Gr. 1983). Mles is cautioned that the dism ssal of
this appeal as frivolous counts as a strike for purposes of 28
US C 8§ 1915(g), in addition to the strike for the district
court’s dism ssal. See Adepegba v. Hamons, 103 F. 3d 383, 388 (5th
Cr. 1996). Mles is further cautioned that if he accunul ates

three strikes under section 1915(g), he will not be able to proceed

! Spears v. MCotter, 766 F.2d 179 (5th Cr. 1985).
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in forma pauperis in any civil action or appeal filed while he is
incarcerated or detained in any facility unless he is under
i mm nent danger of serious physical injury. See section 1915(g).
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