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for the Southern District of Texas
USDC No. 7:05-CR-25-ALL

Bef ore GARZA, DENNI'S, and PRADO Circuit Judges.
PER CURI AM *

Carlos Alberto Aguilar-Cristales (Aguilar) pleaded guilty to
being found illegally in the United States after deportation.
Agui l ar was sentenced to a 57-nonth termof inprisonnment and to a
two-year period of supervised rel ease. Aguilar has appeal ed his
convi ction and sentence.

Agui l ar contends that the inposition of a requirenent that
Agui | ar cooperate in the collection of a DNA sanple violates his

ri ghts under the Fourth Anendnent. Because this issue is not

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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ripe for review, this court does not have jurisdiction and this

portion of the appeal nust be dism ssed. See United States V.

Ri ascos- Cuenu, 428 F.3d 1100, 1101-02 (5th G r. 2005), petition

for cert. filed (Jan. 9, 2006) (No. 05-8662).

Agui l ar chall enges the constitutionality of 8 U S. C
8§ 1326(b)’'s treatnent of prior felony and aggravated fel ony
convictions as sentencing factors rather than elenents of the
of fense that nust be proved beyond a reasonabl e doubt in Iight of

Apprendi v. New Jersey, 530 U S. 466 (2000). This argunent is

forecl osed by Al nendarez-Torres v. United States, 523 U S. 224,

235 (1998). Al though Aguilar contends that Al nendarez-Torres has

been “inpliedly overrul ed” by subsequent Suprene Court deci sions,
i ncluding Apprendi, “[t]his court has repeatedly rejected
argunents |ike the one nmade by [Aguilar] and has held that

Al nendar ez-Torres remai ns binding despite Apprendi.” United

States v. Garza-Lopez, 410 F.3d 268, 276 (5th Cr.), cert.

denied, 126 S. C. 298 (2005). Aguilar concedes that the issue
is foreclosed. He has raised the issue to preserve it for
further review.

JUDGVENT AFFI RVED; APPEAL DI SM SSED | N PART.



