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PER CURI AM *

Jorge Adrian Hernandez (Hernandez) and Jinme Lee Thomas
appeal their jury convictions and sentences for conspiracy to
possess with intent to distribute marijuana and cocai ne, aidi ng and
abetting, and possession with intent to distribute marijuana,
aiding and abetting. W affirm

Chal l enging the sufficiency of the evidence regarding their
conspiracy convictions, Hernandez and Thomas argue that they were
charged with engaging in a nultiple-object conspiracy involving

cocaine and marijuana; the evidence did not establish that the

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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conspiracy involved cocai ne; and, consequently, because the jury
was not charged in the disjunctive with respect to the conspiracy
count, its general verdict of guilty nust be set aside. They also
argue that the evidence was insufficient to establish that they
knew or coul d have reasonably foreseen that the conspiracy invol ved
nmore than 1,000 kil ogranms of marijuana and nore than 500 grans of
cocai ne.

In keeping with the elenents of a 21 US C § 841(a)(1)
conspiracy offense, the district court charged the jury in
pertinent part that it had to find that two or nore persons
“reached an agreenent to possess wth intent to distribute

controll ed substances.” See 8§ 841(a)(1l); United States v.

Vi | | egas- Rodri guez, 171 F.3d 224, 228 (5th Gr. 1999).

Consequently, to find Hernandez and Thomas guilty under 8§
841(a)(1l), the jury did not have to find that the conspiracy
i nvol ved an agreenent to possess with intent to distribute a
certain quantity of cocaine and nmarijuana, only that it involved an
agreenent to possess wth intent to distribute controlled
substances. Furthernore, 8 841(b), a penalty provision, does not
make a defendant’s know edge of drug type or quantity an el enent of
the offense; therefore, the Governnent was not required to prove
that the possession or distribution of cocai ne by other nenbers of
the conspiracy was reasonably foreseeable to either Hernandez or
Thomas or that either defendant had specific know edge about the

drug quantities involved. See United States v. Ganez- Gonzal ez, 319
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F.3d 695, 700 (5th Gr. 2003). Their argunents are therefore
meritless.

Hernandez argues that the evidence was insufficient to
establish that he know ngly ai ded and abetted t he possessi on of the
marij uana seized at the checkpoint on Novenber 11, 1999, and from
hi s home on March 30, 2000. He concedes that he failed to nove for
a judgnent of acquittal with regard to the Novenber seizure, and
the record reveal s that the ground on whi ch he noved for a judgnent

of acquittal regarding the March seizure was different fromthe

argunent raised on appeal. OQur reviewof these issues is therefore
“limted to determining whether . . . the record is devoid of
evidence pointing to guilt.” United States v. Herrera, 313 F.3d

882, 885 (5th Cr. 2002) (en banc).

The jury could reasonably have inferred fromthe content of
Frank Hernandez’'s cellular phone call to Hernandez that Julian
Ram rez used Hernandez’s truck to transport the marijuana to Royal
Forwar di ng; that Hernandez had granted Ram rez unfettered access to
Royal Forwarding for the purpose of |oading drugs; that Hernandez
was aware of the Novenber 11, 1999, |load prior to its seizure; and
that he sought by his actions to make the distribution venture

succeed. See United States v. Valdez, 453 F. 3d 252, 260 (5th Cr

2006); United States v. Peters, 283 F.3d 300, 307 (5th Cr. 2002).

We further hold that the jury could reasonably have inferred

from Oficer Adan Hernandez’s testinony that Hernandez had been
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i nside his hone the night on which the marijuana was sei zed; that
he had seen the sealed boxes of marijuana in his kitchen, which
were in plain view, and that he knew t he boxes contai ned nmarijuana
by virtue of the drug paraphernalia and 13 firearns found inside
his residence. The record is therefore not devoid of evidence of
his guilt on these counts.

Thomas argues that the evidence was insufficient to establish
t hat he know ngly ai ded and abetted the possessi on of the marijuana
seized fromhis tractor-trailer on Septenber 10, 2000. He concedes
that he did not nove for a judgnment of acquittal on this count. W
hold that the record i s not devoid of evidence of his guilt because
the jury was free to discredit his self-serving protestations of
i nnocence and, instead, to find credible the Governnent w tnesses
who testified, inter alia, that Thomas was a driver for Jinmme Lee
Thornton, Ramrez’s Al abama drug contact, and Thomas was present in
a nmotel room when Thornton paid Ramirez $20,000 for the |oad of

marijuana. See United States v. Garza, 990 F.2d 171, 175 (5th CGr

1993); see also United States v. Polk, 56 F.3d 613, 620 (5th Gr

1995) .

Hernandez and Thomas both argue that the district court
clearly erred in denying thema U S. S.G § 3B1.2(b) adjustnent for
their purportedly mnor roles in the offense. We uphold the
district court’s finding because the evidence did not establish

that either Hernandez or Thomas was peripheral to the advancenent
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of the illegal activity. See United States v. Mranda, 248 F.3d

434, 446-47 (5th Cr. 2001).

Hernandez further argues that the district court erred in
enhanci ng his base offense | evel pursuant to U S. S. G §
2D1. 1(b)(1) based on its finding that he possessed firearns in
connection with the drug trafficking offense. However, he concedes
that this argunent has nerit only if we hold that the evidence was
insufficient to support his conviction for aiding and abetting the
possession of the marijuana found in his hone. Because we have
hel d that the evidence was sufficient on that count, his sentencing
chal | enge, as he acknow edges, does not require further discussion.

See United States v. Vasquez, 161 F.3d 909, 912 (5th Cr. 1998).

Her nandez additionally argues that the district court erredin
hol di ng hi mresponsi ble for over 1,000 kilograns of marijuana for
purposes of determning his base offense |evel. However, he
objected to that finding on grounds different fromthose rai sed on
appeal ; therefore, our reviewis for plain error only. See United

States v. Cabral-Castillo, 35 F.3d 182, 188-89 (5th Cr. 1994).

Because, the quantity of drugs inplicated by a crinme is a factual

question, United States v. R vera, 898 F.2d 442, 445 (5th Cr.

1990), Hernandez cannot show plain error. See United States v.

Chung, 261 F.3d 536, 539 (5th Gr. 2001).
Finally, Thomas has failed to brief the issues whether the
evi dence was sufficient to establish that he know ngly possessed

the marijuana seized from Mnes Road on August 24, 2000, and
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whet her the district court clearly erred in hol ding hi mresponsi bl e
for nore than 100 kilograns of marijuana for purposes of
cal cul ating his base offense level. He has therefore waived their

review. See United States v. Thanes, 214 F.3d 608, 611 n.3 (5th

Gir. 2000).

AFF| RMED.



