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PER CURI AM *
Lucas Ol ando Argueta-Ramirez appeals his guilty-plea

conviction and sentence for illegal entry, in violation of 8

US C 8§ 1326. The Governnent’s notion to supplenent the record
on appeal is GRANTED. Argueta-Ramrez’'s notion to strike the
Governnent’s brief, in whole or in part, is DEN ED.

Arguet a-Ram rez argues first that the district court plainly
erred when it classified his prior state conviction as a drug

trafficking offense that warranted a 12-1evel enhancenent under

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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US S G 8 2L1.2(b)(1)(B). Argueta-Ramrez is correct.
California Health & Safety Code § 11352(a), the state statute
under which Argueta-Ramrez was convicted, is worded so that

sone, but not all, violations of the statute constitute a drug
trafficking offense consistent wwth the guidelines definition,
and the docunents introduced by the Governnment to support the
enhancenent indicate only that Argueta-Ram rez had been convicted

of violating that state statute. See United States v. Garza-

Lopez, 410 F.3d 268, 273-74 (5th Cr.), cert. denied, 126 S. C

298 (2005); United States v. Gutierrez-Ramrez, 405 F.3d 352,

352-60, cert. denied, 126 S. C. 217 (2005). Moreover, the

statenents nade by the district court after Argueta-Ramrez’s
pl ea was entered do not enlighten this court as to the basis for

the district court’s adjudication of guilt. See Shepard v.

United States, 125 S. C. 1254, 1257 (2005); see also Garza-

Lopez, 410 F.3d at 274.

Arguet a- Ram rez argues for the first tine on appeal that the
district court erred in ordering himto cooperate in the
collection of a DNA sanple as a condition of supervised rel ease.
This claimis dism ssed for lack of jurisdiction because it is

not ripe for review. See States v. Ri ascos-Cuenu, 428 F.3d 1100,

1101-02 (5th Gr. 2005). Argueta-Ramrez properly concedes that

his argunment is foreclosed in Iight of R ascos-Cuenu, but he

raises it here to preserve it for further review
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Finally, Argueta-Ramrez challenges the constitutionality of
8 US.C. 8 1326(b)’'s treatnent of prior felony and aggravated
fel ony convictions as sentencing factors rather than el enents of

the of fense that nust be found by a jury in |ight of Apprendi v.

New Jersey, 530 U. S. 466 (2000). This constitutional challenge

is foreclosed by Al nendarez-Torres v. United States, 523 U. S.

224, 235 (1998). Although Argueta-Ram rez contends that

Al nendarez-Torres was incorrectly decided and that a majority of

the Supreme Court would overrule Al nendarez-Torres in |ight of

Apprendi v. New Jersey, 530 U S. 466 (2000), we have repeatedly

rejected such argunents on the basis that Al nendarez-Torres

remai ns binding. See Garza-Lopez, 410 F.3d at 276. Argueta-

Ram rez properly concedes that his argunent is foreclosed in

light of Al nendarez-Torres and circuit precedent, but he raises

it here to preserve it for further review
APPEAL DI SM SSED I N PART FOR LACK OF JURI SDI CTI ON
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