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PER CURI AM *

Juan Manuel Vega- Montesinos (Vega) appeals the sentence
i nposed following his plea of guilty to one count of unlaw ul
reentry having been deported previously follow ng an aggravat ed
fel ony conviction. Vega challenges the constitutionality of the
fel ony and aggravated felony provisions of 8 U S. C
8§ 1326(b), and the district court’s order that he cooperate with
the probation officer in the collection of DNA as a condition of

supervi sed rel ease.

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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Al t hough, in a witten plea agreenent, Vega waived the right
to appeal his sentence except for upward departures and a
sentence exceeding the statutory maxi num the wai ver does not bar
his appeal. To the extent that Vega's challenge to the
constitutionality of 8 1326(b) is construed as a challenge to his
conviction, it is not precluded by the terns of the appeal
wai ver. As to his DNA clains, Vega's waiver was rendered not
knowi ng and voluntary when the nmagi strate judge advised him at
his rearrai gnnent hearing that he could appeal an ill egal

sent ence. See, e.qg., United States v. Robinson, 187 F.3d 516,

517-18 (5th Gr. 1999) (discussing requirenents for validity of
an appeal waiver).
Vega' s constitutional challenge to 8§ 1326(b) is forecl osed

by Al nendarez-Torres v. United States, 523 U S. 224, 235 (1998).

Al t hough Vega contends that Al nendarez-Torres was incorrectly

decided and that a majority of the Suprene Court would overrul e

Al nendarez-Torres in |light of Apprendi v. New Jersey, 530 U S

466 (2000), we have repeatedly rejected such argunents on the

basis that Al nendarez-Torres remains binding. See United States

v. Garza-lopez, 410 F. 3d 268, 276 (5th Gr.), cert. denied, 126

S. . 298 (2005). Vega properly concedes that his argunent is

foreclosed in |ight of Al nendarez-Torres and circuit precedent,

but he raises it here to preserve it for further review
Wth respect to Vega's contention that the district court

erred in ordering, as a condition of supervised release, that he
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cooperate with the probation officer in the collection of DNA
his claimis not ripe for judicial reviewin [ight of our holding

in United States v. Carm chael, 343 F.3d 756, 758 (5th Cr

2003), cert. denied, 540 U. S. 1136 (2004). W reject Vega's

contention that Carm chael is distinguishable. See United States

v. Ri ascos-Cuenu, 428 F.3d 1100, 1102 (5th G r. 2005).

Accordingly, we dismss this portion of the appeal for |ack of
jurisdiction.
AFFI RVED | N PART; DI SM SSED I N PART FOR LACK OF

JURI SDI CTI ON



