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PER CURI AM *

Aar on Sal gado- Rangel (Sal gado) appeal s the 30-nonth sentence
i nposed following his guilty-plea conviction of attenpting to
enter the United States wi thout perm ssion after having been
deported, in violation of 8 U S.C. 8§ 1326. Sal gado argues t hat

his sentence is illegal under United States v. Booker, 543 U. S

220, 125 S. . 738 (2005), because it was inposed pursuant to a
mandat ory application of the federal Sentencing QGuidelines.
The erroneous application of the Cuidelines as nandatory is

technically a “Fanfan error.” United States v. Mrtinez-lLugo,

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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411 F. 3d 597, 600 (5th Gr.), cert. denied, 126 S. C. 464

(2005); see Booker, 125 S. . at 750, 768-69. The Governnent

concedes that Sal gado preserved his Fanfan claimfor appeal and

that the issue is reviewed for harnless error. See United States

v. Walters, 418 F.3d 461, 464 (5th Cr. 2005). The Governnent
contends that harm ess error is shown by the inposition of a
“reasonabl e” sentence at the |ow end of the guidelines range.
However, the Governnent does not carry its arduous burden of
show ng that the district court would not have sentenced Sal gado

differently under an advisory guidelines system See United

States v. Pineiro, 410 F.3d 282, 284-85 (5th Gr. 2005); United
States v. Garza, 429 F.3d 165, 170-71 (5th Cr. 2005) (Booker

error). W therefore we vacate the sentence and remand for
resentencing in accordance with Booker.
Sal gado al so argues 8§ 1326 is unconstitutional. As he

concedes, this argunent is foreclosed by Al nendarez-Torres v.

United States, 523 U S. 224 (1998), which this court nust follow

“unl ess and until the Suprene Court itself determnes to overrule

it.” United States v. lzaquirre-Flores, 405 F.3d 270, 277-78

(5th Gr.) (quotation marks omtted), cert. denied, 126 S. C

253 (2005). The judgnent of conviction is affirned.
CONVI CTI ON AFFI RVED; SENTENCE VACATED; CASE REMANDED



