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PER CURI AM *

Rommel | Duane Benjam n appeals the sentence inposed
followng his guilty plea conviction for possession of five grans
or nore of cocaine base. He argues that he was sentenced under a
mandat ory gui deline sentencing systemin violation of United

States v. Booker, 125 S. C. 738 (2005). Benjam n contends that

the district court may have inposed a | esser sentence under a
di scretionary system
Sentenci ng a defendant pursuant to a nmandatory gui deline

schene, w thout an acconpanyi ng Si xth Amendnent viol ati on,

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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constitutes “Fanfan” error. United States v. Villegas, 404 F. 3d

355, 364 (5th G r. 2005)(discussing the distinction between the
two types of error addressed in Booker). Were Fanfan error is
raised for the first tinme on appeal, reviewis for plain error.

United States v. Val enzuel a- Quevedo, 407 F.3d 728, 732-33 (5th

Cr.), cert. denied, 126 S. C. 267 (2005).

Benjam n has net the first two prongs of the plain error
test because “Fanfan” error is “error” that is “plain.” See id.
However, to neet the third prong of the analysis and show t hat
the error affected his substantial rights, Benjam n bears the
burden of “establish[ing] that the error affected the outcone of
the district court proceedings.” 1d. (internal quotation marks
and citation omtted). Benjam n nust show “that the sentencing
j udge—- sent enci ng under an advisory schene rather than a
mandat ory one--woul d have reached a significantly different

result.” United States v. Mares, 402 F.3d 511, 521 (5th Cr.),

cert. denied, 126 S. . 43 (2005).

Benj am n cannot show that the error affected his substanti al
rights. There is nothing in the record indicating that the
district court would have inposed a different sentence if it had
known that it was not bound by the sentencing guidelines. See

United States v. Taylor, 409 F.3d 675, 677 (5th Cr. 2005).

Benj am n cannot denonstrate plain error. The sentence is

AFFI RVED.



