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Rl CKY JOSEPH ALEX,

Pl ai ntiff-Appellant,
vVer sus
RI CHARD L. STALDER, VENETI A M CHAEL; JERRY GOODW N, RAY HANSON,
JAM E FUSSELL; SERGEANT RI OS; TONY TOBI N, RI CKY ANDREWS; CURT
VWAl NV\RI GHT,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Loui siana
USDC No. 5:03-CV-30

Bef ore DeMOSS, STEWART and PRADO, Circuit Judges.
PER CURI AM *

Ri cky Joseph Al ex, Louisiana prisoner # 98130, appeals from
the dismssal of his 42 U S.C. § 1983 action as frivolous. He
contends that the conditions of his confinenent violated the
Ei ghth Anmendnent; that the conditions of his confinenent violated
t he Due Process C ause; and that the dism ssal of his action
before discovery and service of the defendants viol ated the Due

Process ( ause.

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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Al ex’ s appellate allegations regarding the taking of his
mattress fromhis cell during the daytinme do not give rise to any

Ei ghth Amendnent violation. See Novak v. Beto, 453 F.2d 661

665-66 (5th Cr. 1971). Alex does not allege on appeal that he
was deprived of his mattress during sleeping hours; he thus has

abandoned any such claim See Brinkmann v. Dallas County Deputy

Sheriff Abner, 813 F.2d 744, 748 (5th Gr. 1987). Moreover, the

serving of food |oaf, wthout nore, does not give rise to an

Ei ghth Amendnent violation. See Geen v. Ferrell, 801 F.2d 765,

770 (5th Cir. 1986).

Alex’s allegations regarding the cold tenperatures in his
cell, however, do give rise to a nonfrivolous Ei ghth Amendnent
contention. He alleges that he was held in very cold conditions,
for an extended period in Novenber and Decenber, wearing not hing
but a paper gown during the daytinme, and that he was ordered to
remain on the cold concrete whenever he attenpted to sleep on the
war ner, metal bunk. Alex has a right to protection fromextrene

cold. See Palner v. Johnson, 193 F.3d 346, 353 (5th Cr. 1999);

Beck v. Lynaugh, 842 F.2d 759, 760 (5th Gr. 1988). Al ex may not

recover conpensatory damages absent a showi ng of a physica

injury, 42 U S.C. § 1997e(e); Harper v. Showers, 174 F.3d 716,

719 (5th Cr. 1999). However, he may be entitled to injunctive

relief, see Harper, 174 F.3d at 719, and nom nal or punitive

damages. See Wl lians v. Kaufman County, 352 F.3d 994, 1014-15

(5th Gr. 2003). The dismssal of Alex’'s claimregarding the
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cold tenperatures in his cell was erroneous. See Harper, 174

F.3d at 718 & n. 3.
Finally, the district court did not err by dismssing Alex’s

action before discovery or service of the defendants. See Al V.

H ggs, 892 F.2d 438, 440 (5th Gr. 1990).
AFFI RVED | N PART; VACATED AND REMANDED | N PART.



