United States Court of Appeals

Fifth Circuit
FILED
IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH CIRCUI T November 16, 2006

Charles R. Fulbruge IlI
Clerk

No. 05-30610
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellant,
vVer sus
MARVI N K. SULLI VAN,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Loui siana
USDC No. 6:04-CV-1087
USDC NO. 6:01-CR-60049-1

Before JOLLY, DENNI'S, and CLEMENT, G rcuit Judges.
PER CURI AM *

The Governnent appeals the district court’s order granting
rel ease pending the appeal of the denial of Marvin K. Sullivan's
28 U.S.C. 8§ 2255 nmotion challenging his 2001 conviction for
maki ng and subscribing a false return. On appeal, Sullivan

contends that the decision in United States v. Booker, 543 U.S.

220 (2005), should be applied to his case, that he was denied the
opportunity to call an Assistant United States Attorney as a

Wi tness in connection with his argunent that the Governnment

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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breached the plea agreenent, and that the Bureau of Prisons (BOP)
changes regardi ng placenent of prisoners in conmunity confinenent
centers violates due process and the prohibition agai nst ex post
facto | aws.

Sul l'i van does not raise substantial constitutional clains
upon whi ch he has the high probability of success. In |ight of
Sullivan’s failure to establish a high probability of success on
a constitutional claimand the [ack of an extraordi nary
circunstance, the district court erred in granting Sullivan's

nmotion for rel ease pending appeal. See Calley v. Callaway, 496

F.2d 701, 702 (5th Gr. 1974).

Accordingly, the judgnent of the district court is REVERSED
and the case is REMANDED for the district court to set a
reporting date for Sullivan of not nore than 90 days fromthe

date of this opinion.



