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PER CURI AM *

Li ge Rogers, Louisiana prisoner # 121856, was convicted by a
jury of distribution of heroin and sentenced to |ife inprisonnent.
The district court dismssed his 28 US. C. § 2254 petition as
barred by the applicable one-year statute of |imtations. Thi s
court granted a COA on the tine-bar issue. The defendant has not
filed a brief. For the follow ng reasons, we vacate the district
court’s judgnent and remand for further devel opnent of the record.

Under 28 U.S.C. 8§ 2244(d), a one-year period of limtation

applies to 8 2254 petitions. “The limtation period shall run from

"Pursuant to 5THCGR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



the latest of--(A) the date on which the judgnent becane final by
the conclusion of direct review or the expiration of the tine for
seeking such review. . . .7 8§ 2244(d)(1)(A). State prisoners
whose judgnents becane final prior tothe April 24, 1996, enact nent
date of AEDPA are afforded a one-year grace period, neaning that
their petition nust have been filed on or before April 24, 1997.

Fl anagan v. Johnson, 154 F.3d 196, 199-200 (5th Gr. 1998).

However, the one-year period is tolled for any “tinme during which
a properly filed application for State post-conviction or other
collateral review with respect to the pertinent judgnent
[was] pending.” 8§ 2244(d)(2). Rogers’ s conviction and sentence
were affirmed by the state appellate court on April 13, 1995
Rogers did not seek review in the Louisiana Suprene Court.
Rogers’s state postconviction application, filed on Septenber 18,
1995, and subsequent notion for a new trial, were both denied on
January 5, 1999. Thus, the one-year period was tolled until at
| east that tinme. The district court concluded that it was tolled
an additional 30 days, the tine to file a supervisory wit
application in the Louisiana Court of Appeal. LA UNFORMAPP. R 4-
3 (West 1999).

Rogers filed a letter, construed as a supervisory wit
application, which was deened filed on April 7, 1999, and deni ed on
April 26, 1999. At sonme undeterm ned point, Rogers obtained an

oral extension of tinme to seek supervisory wits. He also later



filed a notion on July 7, 1999, seeking an extension of tine. He
|ater filed two supervisory wit applications, which were deni ed on
the nerits. Hs final wit application to the Louisiana Suprene
Court was deni ed on Novenber 14, 2003.

The district court concluded that Roger’s witten notion for
an extension of tinme in July 1999 did not toll the one-year period
because it was not filed within the 30-day period for seeking a
supervisory wit. The court also counted the period from February
5, 1999, to April 7, 1999, as untolled. However, it is clear that
Roger s obt ai ned an oral extension at sonme point and it appears that
t he extension was of indefinite duration. |If that oral extension
was within the 30-day period, then the applications may have been

properly filed and pending. See Gillette v. Warden, Wnn Corr.

Gr., 372 F.3d 765, 773 (5th Cr. 2004); Dixon v. Cain,_ 316 F. 3d

553, 555 (5th Gr. 2003); Ml ancon v. Kaylo, 259 F.3d 401, 404 (5th

Cr. 2001). Further, both Rogers’s state supervisory wit
applications were addressed on the nerits; neither was rejected as
untinely. However, the record is not conplete to determ ne when
the oral extension of tine was granted, the length of the
extensi on, or to which of Rogers’s supervisory wit applications it
appl i ed. Thus, its effect on the one-year limtations period

cannot be ascert ai ned.



For the foregoing reasons, we VACATE the judgnent of the
district court and REMAND this matter for further devel opnent of

the record on the timng and effect of the oral extension of tine.



