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PER CURI AM *

Dan Mtchell, Texas prisoner # 438855, appeals the di sm ssal
of his civil rights conplaint under 42 U S.C. § 1983 agai nst
Warden Tim W ki nson, Lt. Curtis Wodard, Correctional Oficer
M chael Horne, and fellow inmate Rodrick Kidd alleging that the
prison officials failed to protect himfroman attack by Kidd in
April of 2004. The district court dismssed Mtchell’s conpl ai nt
as frivolous and for failing to state a claimunder 28 U S. C

§ 1915(e) (2)(B).

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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This court reviews the dism ssal of a conplaint under
8 1915(e)(2)(B)(i) as frivolous for abuse of discretion. GCeiger
v. Jowers, 404 F.3d 371, 373 (5th G r. 2005). This court reviews
the dism ssal of a conplaint under 8 1915(e)(2)(B)(ii) for
failure to state a clai munder the sanme de novo standard of
review applicable to dism ssals made pursuant to FED. R Qv. P

12(b)(6). Harris v. Hegmann, 198 F.3d 153, 156 (5th G r. 1999).

Because the dism ssal referred to both sections of the statute,

review wll be de novo. See Geiger, 404 F.3d at 373.

To prevail on a claimunder 8§ 1983, a plaintiff nust show
that the defendant deprived himof a right secured by the
Constitution and laws of the United States while acting under

color of state law. Manax v. MNanmara, 842 F.2d 808, 812 (5th

Cir. 1988). To establish a failure-to-protect claim an inmate
must show that he was “incarcerated under conditions posing a
substantial risk of serious harmand that prison officials were
deliberately indifferent to his need for protection.” Neals V.
Nor wood, 59 F.3d 530, 533 (5th Gr. 1995) (citing Farner v.
Brennan, 511 U. S. 825 (1994)).

Mtchell’s allegations that Lt. Wodard knew of aninosity
between Mtchell and Kidd and that the aninosity would result in
a spontaneous attack is not supported by any specific factual

all egation and is conclusional. See Brinkmann v. Johnston, 793

F.2d 111, 113 (5th Gr. 1986). On appeal, Mtchell has pointed

to no specific factual allegation made in the district court that
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supports his assertion that Wodard was aware of any excessive
risk to Mtchell’s safety posed by Kidd. At best, Mtchell’s
al l egations show that Kidd saw and sei zed a chance opportunity
when Wodard brought Mtchell to the shower in restraints.

For the first tinme on appeal, Mtchell alleges that Wodard
did not attenpt to stop the assault by Kidd. This alleged fact
was not presented to the district court and wll not be

considered by this court. Theriot v. Parish of Jefferson, 185

F.3d 477, 491 n.26 (5th Cr. 1999). The district court did not
err in dismssing Mtchell’s claim

AFFI RVED.



