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PER CURI AM *

Plaintiff-appellant Janice Broussard appeals the district
court’s sunmary judgnent in favor of defendant-appell ee Qutback
St eakhouse of Florida, Inc. (Qutback) on her state | aw negligence
claim For the follow ng reasons, the court affirns the
district court’s judgnent.

On or about May 16, 2002, Broussard dined with her husband
at an Qutback restaurant in Metairie, Louisiana. Sonetime after

bei ng seated at the bar, Broussard went to the restroom On her

"Pursuant to 5TH QRoUT RULE 47.5, the court has deternined
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5THQRaUT
RULE 47.5. 4.



return to the bar, she slipped and fell.

Broussard | ater sued Qutback for negligence in state court,
seeking relief for damages incurred fromthe fall. Qutback
asserted that Broussard s clained injuries and danmages exceeded
$75,000 and renoved the case to federal court based on diversity
jurisdiction. Qutback noved for summary judgnent and cont ended
that Broussard could not establish all elenments required by
Loui siana’s nerchant-prem ses-liability statute. The district
court granted the notion and entered summary judgnent in
Qut back’s favor. Broussard appeal ed.

This court reviews the district court’s order granting
summary judgnent de novo, applying the sane standards as the
district court.! Wen there is no genuine issue of material fact
and the noving party is entitled to judgnent as a matter of |aw,
sunmary judgnent is appropriate.? To prevail on a notion for
summary judgnent, the noving party nust either present evidence
t hat negates the existence of sone nmaterial elenent of the non-
moving party’s claimor point out that the non-noving party | acks
sufficient evidence to prove an essential elenent.® The court

reviews the evidence in the |ight nost favorable to the non-

Chaney v. New Ol eans Pub. Facility Mgnt., 179 F.3d 164,
167 (5th Gr. 1999).

FED. R QvV. P. 56(c).
3See Celotex Corp. v. Catrett, 477 U.S. 317, 325 (1986).
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novant, 4 but the non-novant cannot rely only on the pl eadings.
The non-novant nust point to specific facts in dispute indicating
a genuine issue for trial.®> There is no issue for trial unless
t he non-novant can present sufficient evidence for a reasonable
jury to return a verdict in the non-novant’s favor.® |f the
evidence is not sufficiently probative or nerely col orable,
sunmary judgnent is appropriate.’
To prevail on her claimagainst Qutback, Broussard nmust not
only prove that Qutback was negligent, she nust neet the
requi renents set forth in Louisiana s nerchant-premses-liability
statute, LA Rev. STAT. § 9:2800.6.8 The relevant portion of that
statute provides as foll ows:
In a negligence claimbrought against a nerchant by a
person lawfully on the nerchant’s prem ses for danages
as a result of an injury, death, or |oss sustained
because of a fall due to a condition existing in or on
a nerchant’s prem ses, the claimant shall have the
burden of proving, in addition to all other el enents of
his cause of action, all of the follow ng:
(1) The condition presented an unreasonable risk of

harmto the claimant and that ri sk of harm was
reasonabl y foreseeabl e.

“Col eman v. Houston Indep. Sch. Dist., 113 F.3d 528, 533
(5th Gr. 1997).

°See Cel otex, 477 U.S. at 324.

®Anderson v. Liberty Lobby, 477 U 'S. 242, 249-50 (1986).
‘Anderson, 477 U.S. at 250-51.

8See Felton v. Greyhound Lines, 324 F.3d 771 (5th Cr. 2003)

(explaining that state |aw governs the nerits of federa
diversity cases).



(2) A nerchant either created or had actual or
constructive notice of a condition which caused
the damage, prior to the occurrence.

(3) The nmerchant failed to exercise reasonable care.
In determ ning reasonabl e care, the absence of a
witten or verbal uniformclean-up or safety
procedure is insufficient, alone, to prove failure
to exercise reasonable care.®
Under this provision, the burden of proof never shifts to the
merchant, and thus, the plaintiff’s failure to prove any one of
the el enents destroys her cause of action.!® Here, the parties
di spute the second el enent of the nmerchant-prem ses-liability
statute. They agree that no evidence exists that shows Qutback
had notice of the hazard, but disagree about whether Broussard
produced evi dence that shows Qutback created the hazard. After
reviewi ng the record, the court concludes that Broussard
presented no evidence that shows Qutback created the hazard.

In their depositions, neither Broussard nor her husband
identified a substance on the floor that created a hazard or
caused the fall. Wen asked to describe the substance that
caused the fall by texture, snell, or color, neither Broussard
nor her husband coul d provide a description. Broussard testified
that no residue was left on her clothes and that she did not feel

anything on the floor with her hands. Broussard s husband

testified that he exam ned the area by “sliding back and forth

LA. REvV. STAT. ANN. 8§ 9:2800.6 (West 1997) (enphasis added).

“Davenport v. Al bertson’s Inc., 774 So. 2d 340, 343 (La. O
App. 2000).



fromone foot to two foot [sic] just wth [his] tennis shoes on”
and clained the floor felt slippery or waxy although he did not
touch the floor wwth his hand. Broussard and her husband further
testified that they did not see a custoner or enployee spill
anything on the floor. Thus, no evidence exists of any substance
or condition that posed a hazard.

Broussard, however, naintains that she presented
circunstantial evidence fromwhich a jury could infer that
Qut back created a hazard. Broussard relies on evidence that
shows Qutback usually places mats in various areas throughout the
restaurant, including the area where Broussard fell. This
evidence indicates that mats are used to keep the floors clean
and safe because enpl oyees sonetines track water and debris from
the kitchen onto the dining roomfloor. Broussard suggests that
the mere failure to place mats in front of the kitchen suffices
as evidence of the creation of a hazard.

To support this assertion, Broussard relies on Barton v.
Wal -Mart.1 In Barton, the plaintiff slipped and nearly fel
when entering Wal-Mart on a rainy day.!? After a bench trial,
the trial judge determ ned that Wal-Mart failed to exercise

reasonabl e care to prevent the accident by not followng its

“Barton v. Wal-Mart Stores, 704 So. 2d 361 (La. Ct. App.
1997) .

2Barton, 704 So. 2d at 362-63.
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witten rainy-day procedures.® On appeal, Wal-Mart argued that
the trial judge erred by finding that the condition of the
entrance floor or the level of nonitoring of the condition of
that floor presented an unreasonable risk of harmto the
plaintiff. The court of appeals upheld the trial judge's
finding, noting that Wal-Mart’s witten rainy-day procedures
cannot be effective or reasonable if they are not followed.?®®
That case, however, does not hel p Broussard.

In Barton, the plaintiff presented evidence that the
entrance floor was wet.® Although the plaintiff did not suggest
that Wal -Mart created the wet condition, he contended that Wal -
Mart had notice of the hazardous condition. The trial judge
agreed, finding that Wal-Mart knew that water woul d accunul ate at
the particul ar entrance because nost custoners used that entrance
and that Wal-Mart failed to followits rainy day procedures.
Thus, on appeal, the Barton court considered whether the trial
judge’s finding that Wal-Mart failed to exercise reasonable care
because it did not followits safety procedures was clearly
erroneous. The court agreed with the trial judge, determ ning

that the finding was not clearly erroneous, but it did not

¥ d. at 367.
Y'd. at 363.
®1d. at 367.
%1d. at 365.



suggest that a plaintiff can rely solely on the defendant’s
failure to followits own procedures as evidence that the
def endant created a hazardous condition.?t’

Broussard also relies on Martin v. Performance Motorwerks. 8
In that case, the plaintiff slipped and fell at an autonobile
deal ership in an area adjacent to where an enpl oyee was steam
cleaning a car engine.'® After a bench trial, the trial judge
accepted the plaintiff’s version of how the acci dent occurred and
awar ded her dammges for her injuries.?® On appeal, the
deal ership argued that the trial judge erred in applying 8
9: 2800. 6 because there was no evidence of constructive notice of
a dangerous condition.?? The court of appeals, however,
expl ai ned that 89:2800.6 requires the plaintiff to prove either
that the nmerchant created the condition that caused the fall or
that the merchant had notice of the condition.? Because the
court observed that the plaintiff had presented anpl e evidence
that the deal ership had created the hazard that caused the fall,

the court of appeals refused to disturb the trial court’s

7 d.

18879 So. 2d 840 (La. Ct. App. 2004).
“Mvartin, 879 So. 2d at 842.

X1 d. at 842-43.

21 d. at 843.

21 d. at 843-44.



judgrment .2 Thus, both Barton and Martin reiterate the rule that
where a plaintiff does not rely on the nerchant’s notice of a
hazardous condition, 8 9:2800.6 requires the plaintiff to present
evi dence that the defendant nmerchant created the hazardous
condition. Accordingly, Broussard was required to present

evi dence from which a reasonable jury could find that Qutback
created a hazard. Because she did not, summary judgnent was
proper. Consequently, this court AFFIRMS the judgnment of the
trial court.

AFFI RVED.

#ld. at 844. During trial, the plaintiff and her daughter
testified that the entire floor was wet and there was a wax-1ike
substance in a small area near the spot of the fall. There was
al so evidence that an enpl oyee was steam cleaning a car engine in
the area imedi ately adj acent to the spot where the fal
occurr ed.



