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PER CURI AM *

Billy Joe Burns was convicted of possession with intent to
distribute less than 50 kil ograns of marijuana; he was sentenced
to 27 nonths of inprisonnment and three years of supervised
rel ease. Burns now appeals the two-year term of inprisonnent
i nposed follow ng the revocation of his termof supervised
rel ease. He argues that the sentence inposed exceeds the nmaxi mum
al l owed by statute

At issue is whether the felony classification of the

underlying offense, which ultimately determ nes the maxi mumterm

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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of i nprisonnent upon revocation of supervised release, is

determ ned by the CGuidelines range cal cul ated by the district
court for the underlying offense or by the statute. W recently
held that the appropriate classification is determ ned by the

statutory section defining the offense. See United States v.

Al f aro- Her nandez, 453 F. 3d 280, 282 (5th Cr. 2006).

Burns was convi cted of possession with intent to distribute
| ess than 50 kil ogranms of marijuana, a violation of 21 U S. C
8§ 841(a)(1) and (b)(1)(D). Section 841(b)(1)(D) provides that,
for cases involving | ess than 50 kil ograns of marijuana, the
def endant shall “be sentenced to a termof inprisonnent of not
nmore than 5 years.” An offense having a maxi num term of
i nprisonnment of “less than ten years but five or nore years” is a
“Class D' felony. 18 U.S.C. 8 3559(a)(4). For Cass D felonies,
the maxi mum term of inprisonnment upon revocation of supervised
release is two years. 18 U.S.C. 8§ 3583(e)(3). Burns was
sentenced to a termof inprisonnent of 24 nonths, which is

“Wwthin the statutorily acceptable range.” Alfaro-Hernandez,

453 F. 3d at 282.

AFFI RVED.



