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PER CURI AM *

In this action pursuant to the Fam |y and Medi cal Leave
Act, Plaintiff-Appellant Karen Mowbray appeals the district
court’s grant of sunmmary judgnent in favor of Defendants-
Appel | ees, who Mowbray cl ai ns t ook adverse enpl oynent action

against her in retaliation for her taking nedical |eave. For the

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



reasons stated bel ow, we AFFIRM
| . FACTUAL AND PROCEDURAL BACKGROUND

The Defendants-Appellees in this action consist of American
Ceneral Life Conpanies (“AGC’); AG.C s parent corporation,
Anmerican General Corporation (“AGC’); AGC s parent conpany,
Anmerican International Goup, Inc. (“AIG); and an AIG
subsidiary, Anerican International Realty Goup (“AlRC)
(collectively, “Defendants-Appellees”). Until August 29, 2001,
Pl aintiff-Appellant Karen Mowbray worked for AG.C i n Houston,
Texas, as the Vice President for Adm nistrative Services. On
August 29, 2001, AIG acquired AGC and its subsidiary AGC, soon
thereafter, Mowbray was pronoted to Senior Vice President and
Chi ef Procurenent O ficer and began reporting to Fred Winschel,
an Al RC enpl oyee based in New York who oversaw procurenent for
all AIG affiliates.

On Septenber 10, 2001, Mowbray traveled to New York City on
a business trip and was in New York the next day when the
Septenber 11 terrorist attacks occurred. Although she received
no physical injuries, Mowbdray suffered post-traumatic stress
di sorder as a result of the attacks. Mwbray continued to work
for several weeks on assignnents related to the integration of
AGC and AlG until she suffered a nervous breakdown at work, which
she clained was related to her Septenber 11 experience.

On Novenber 29, 2001, she inforned AGLC s human resources



departnment of her post-traumatic stress disorder diagnosis,
requested a | eave of absence, and submitted a claimto AG.C for
wor kers’ conpensation benefits. AG.C granted Mowbray a | eave of
absence, extended it three tines at Mowbray’s request, and
granted Mowbray short-termdisability benefits. Mwray al so
sent Winschel an e-nmail and |eft a voice nessage inform ng himof
her | eave, but did not tell himthe reason for her |eave or that
she woul d be receiving workers’ conpensation benefits. Wile
Mowbray was on | eave, her subordi nates perforned her duties.
During this time, her pronotion conpensation package was
approved, and Mowbray received a $40,000 raise to $170, 000 per
year and a $30, 000 bonus.

On or about March 20, 2002, after sixteen weeks of | eave,
Mowbray returned to work in the mdst of organizational changes
related to the post-nerger integration of AGC and AIG  Mowbray
qui ckly becane dissatisfied wwth a nunber of the changes rel ated
to her job, specifically Winschel’s decision to transfer the
“busi ness continuity” and “business function” conponents of
Mowbray’ s position to another enpl oyee charged with managi ng
t hose functions on behalf of the nerged organi zation. Although
Mowbray i nmedi ately call ed Winschel upon her return regarding
t hese concerns, he did not return her call, and Mowbray felt that
he was cold and unfriendly in her subsequent interactions with
hi m

In early July 2002, Mowbray |earned that Winschel had hired
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executive Patrick Eagan to oversee all international procurenent
functions fromthe conpany’s New York office; Winschel then
i nformed Mowbray that she should “start planning [her] exit from

the organi zation.” Menorandum and Order, Mwbray v. Am Gen.

Life Cos., No. H03-2648, at 4 (Jan. 24, 2005) [hereinafter
“Dist. C&. Oder”]. Later that nonth, Wnschel gave Mwbray
three options: (1) accept a position as a manager in Houston and
report to Eagan, a position that paid |l ess and that Mwbray
consi dered a denotion; (2) seek another executive position within
ACG or Al G which Mowbray believed woul d have been difficult
given the cutbacks related to the integration; or (3) end her
enpl oynent with the conpany and accept a severance package of
over $240,000. Mowbray chose to accept the severance package and
termnate her enploynent, effective August 23, 2002.

Mowbray filed a lawsuit in Texas state court alleging that
Def endant s- Appel | ees retaliated against her in violation of state
| aw for taking nedical |eave and receiving workers’ conpensati on.
Def endant s- Appel | ees noved for arbitration pursuant to AGC s
Enpl oynent Di spute Resolution Plan, and the state court ordered
that only AGLC was entitled to arbitration because it was the
only one that was a party to the arbitration agreenent with
Mowbray. \While the arbitration proceeded, Mwbray added federal
clains under the Famly and Medical Leave Act (“FM.LA’), 29 U S. C
88 2601 et seq., and the Enpl oyee Retirenent Incone Security Act
(“ERISA”), 29 U S.C. 88 1001 et seq. Defendants-Appellees
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renoved the case to federal court. The district court stayed the
case pending the outcone of the arbitration.

I n Decenber 2003, AGLC noved in the arbitration for sunmmary
judgnent. The arbitrator issued an order granting sumrary
judgrment for AGC on all clains on February 2, 2004.! The
district court subsequently granted AGLC' s notion to confirmthe
arbitration award. On Cctober 15, 2004, the renmaining
Def endant s- Appel l ees filed a notion in district court for sunmary
judgnent. The district court granted sumrmary judgnent on behal f
of Defendants-Appellees on all of Mowbray' s clains on January 24,
2005. Wth regard to Mowbray’s FMLA claim the district court
held that, as a matter of |aw, Mwdray could not prove causation

or adverse enploynent action on the part of the remaining

1 After considering the summary judgnent evidence, the
arbitrator found the follow ng facts:

(1) AGLC was Mowbray’s enpl oyer; (2) AG.C paid Mowbray’s
salary; (3) Mwbray’'s job titles indicate she was an
enpl oyee of AGLC and she was pronoted by AG.C, (4)
Mowbr ay applied for and recei ved t hrough AGLC, and AGLC s
human resources departnent, wor ker s’ conpensati on
benefits, FM.A |l eave, and short-term disability |eave;
(5) Winschel was not enployed by AG.C, but was enpl oyed
by AIRC, a subsidiary of AIG (6) Mwbray did not tel

Winschel about her [nedical] condition, the reason for
her leave, or that she received workers’ conpensation
benefits; (7) Mwbray did not believe that Wnschel or
AGLC interfered with her benefits; and (8) Mowbray
requested and received a severance package from AG.C.

Dist. CG. Oder at 13 (summarizing the arbitrator’s factual
fi ndi ngs).
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Def endant s- Appel | ees.? NMowbray filed this tinmely appeal,
chal l engi ng the grant of summary judgnment on her FMLA claim?3
1. DI SCUSSI ON
A St andard of Revi ew
We review a grant of summary judgnent de novo, applying the

sane standard as the district court. Chaplin v. NationsCredit

Corp., 307 F.3d 368, 371 (5th G r. 2002). Summary judgnent is
appropriate when the noving party establishes that, based on the
“pl eadi ngs, depositions, answers to interrogatories, and

adm ssions on file, together with the affidavits, if any,

2 The arbitrator found that AGLC was Mowbray’s act ual
enpl oyer, and the district court held that this factual
determnation is entitled to preclusive effect under the doctrine
of collateral estoppel. Dst. C&. Oder at 18. However, the
district court correctly recogni zed that the FM.A definition of
“enployer” is not limted to a plaintiff’s actual enployer.
Under the FMLA, an action can be brought agai nst an actual
enpl oyer or “any person who acts, directly or indirectly, in the
interests of [an] enployer,” 29 U S.C. 8§ 2611(4)(A(ii)(l). The
district court found that, given this broad definition of
“enpl oyer,” Mowbray had created a fact issue as to the identity
of her enployer for FM.A purposes because of the inter-
relati onship of operations anong the parent corporations and
their various subsidiaries. Dist. . Oder at 26. Therefore,
for the purpose of Mowbray’s FMLA claim the district court
assuned, w thout deciding, that Mwbiray was “enpl oyed” by
Def endant s- Appel | ees collectively. [1d. at 26. For the sane
reasons, we will |ikew se assune, w thout deciding, that Mowbray
was enpl oyed by Defendants- Appel |l ees collectively for FMLA
pur poses.

3 Mowbray assigns as error only the grant of summary
j udgnent on her FMLA claim she does not challenge the district
court’s grant of sunmary judgnent on her ERI SA or state-|aw
clainms. Accordingly, we will not consider these issues on
appeal. See FED. R App. P. 28(a)(9); 5THGR R 28.3(j).
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there is no genuine issue as to any material fact and that [it]
is entitled to a judgnent as a matter of law” Feb. R Qv. P.
56(c). The party noving for summary judgnent “bears the burden
of identifying those portions of the record it believes

denonstrate the absence of an issue of material fact.” Lincoln

Gen. Ins. Co. v. Reyna, 401 F.3d 347, 349 (5th Gr. 2005); see

also Celotex Corp. v. Catrett, 477 U S. 317, 323 (1986). The

burden then shifts to the non-noving party to “show the exi stence
of a genuine fact issue for trial.” Reyna, 401 F.3d at 349; see

also Celotex, 477 U. S. at 324. To decide whether a genuine fact

i ssue exists, we view the evidence and all reasonabl e inferences
fromthe evidence in the Iight nost favorable to the non-noving
party. Reyna, 401 F.3d at 350.
B. Anal ysi s

The FMLA prohibits an enployer fromretaliating agai nst an
enpl oyee for taking a | eave of absence pursuant to the FMLA. 29
US C 8 2615. To neke a prima facie case of retaliation under
the FMLA, Mowbray nmust show that: (1) she was protected under the
FMLA; (2) she suffered an “adverse enpl oynent action”; and (3)
either (a) she was treated | ess favorably than an enpl oyee who
had not taken FMLA | eave, or (b) the adverse decision was nade

because she took FM.A | eave. Hunt v. Rapi des Heal thcare Sys.,

LC, 277 F.3d 757, 768 (5th Cr. 2001). Based on our review of

t he undi sputed factual record, we hold that Defendants-Appellees



are entitled to summary judgnent because Mowbray did not suffer
an adverse enpl oynment action as a matter of law *

“IOnly ‘ultimte enpl oynent decisions,’” such as hiring,
granting | eave, discharging, pronoting, and conpensating, satisfy

the ‘adverse enploynent action’ elenent of a prim facie case of

retaliation.” 1d. at 769 (citing Watts v. Kroger Co., 170 F. 3d
505, 512 (5th Cr. 1999)). Neither verbal threats of term nation
nor nerely being at risk of term nation constitutes an adverse

enpl oynent action. Breaux v. Gty of Garland, 205 F.3d 150, 158

(5th Gr. 2000) (holding that criticismand threats of
termnation did not rise to the | evel of adverse enpl oynent

action); Mattern v. Eastman Kodak Co., 104 F.3d 702, 709 (5th

Cr. 1997) (holding that the plaintiff’s resignation, which
preenpted a possible termnation, was insufficient to prove
adverse enpl oynent action). Mreover, not “every unpopul ar

enpl oynent decision followng FMLA | eave [is] a retaliatory
adver se enpl oynent decision”; there nust be sone “evidence that,
vi ewed objectively, the [enpl oynent decision] anbunted to a form
of discipline, a denption, or a reduction in pay or benefits.”
Hunt, 277 F.3d at 770, 771 (holding that transfer of the
plaintiff fromthe day shift to the night shift after she took

FMLA | eave was not an adverse enpl oynent action); see also

4 Because our holding that Mowbray did not suffer an adverse
enpl oynent action as a matter of |aw di sposes of Mwbray’'s
retaliation claim we need not address the renaining el enents of
that claim
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Mattern, 104 F.3d at 709 (holding that a visit by a supervisor to
the enpl oyee’s hone, a verbal threat of termnation, a reprinmand,
and placing the enployee on “final warning” did not constitute an
adver se enpl oynent deci sion).

In this case, Mowbray did not suffer an adverse enpl oynent
action because she opted to resign and coll ect her severance
package before Defendants-Appell ees nmade an ultimate enpl oynent
deci sion regardi ng her position in the wake of the nerger. Cf.
Mattern, 104 F.3d at 709 (noting that the plaintiff “preenpted a
possi bl e ultimte enpl oynent decision--she resigned’). Moreover,
it is undisputed that, prior to her resignation, Mwray did not
suffer a decrease in salary, a change in title, or a denotion
Al t hough Winschel told her to “start planning [her] exit fromthe
organi zation” in July 2002, this threat of future term nation
does not rise to the level of an ultimte enpl oynent deci sion,
particularly in light of his subsequent offer to Mowbray,
all owi ng her to choose whether to remain with the organization or

to collect severance pay. See Breaux, 205 F.3d at 158.

Despite having this choice, however, NMowbray argues that she
was forced to resign because Defendants-Appellees’ actions
anounted to a constructive discharge, which qualifies as an
adverse enpl oynent action. “A constructive discharge occurs when
t he enpl oyer makes working conditions so intolerable that a
reasonabl e enpl oyee woul d feel conpelled to resign.” Hunt, 277
F.3d at 771. |In determ ning whether an enployer’s actions
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constitute a constructive discharge, this court exam nes the
follow ng rel evant factors:

(1) denmption; (2) reduction in salary; (3) reduction in
job responsibilities; (4) reassignnment to nenial or
degr adi ng wor k; (5) badgering, harassnent, or hum liation
by the enployer calculated to encourage the enpl oyee’s
resignation; or (6) offers of early retirenent that would
make the enployee worse off whether the offer were
accepted or not.

ld. at 771-72; see also Haley v. Alliance Conpressor LLC, 391

F.3d 644, 650 (5th Gr. 2004). This inquiry is an objective,
“reasonabl e enpl oyee” test under which we ask “whether a
reasonabl e person in the plaintiff’s shoes would have felt
conpelled to resign.” Haley, 391 F.3d at 650.

The summary judgnent evi dence, even when considered in a
light nost favorable to Mowbray, reveals that a reasonabl e
enpl oyee in Mowbray’'s position would not have felt conpelled to
resign. Mowbray has presented no evidence establishing a genuine
issue of material fact as to whether she was denoted, suffered a
reduction in salary or job responsibilities, was reassigned to
meni al or degradi ng work, was subjected to badgering or
harassnent, or received an offer of early retirenment that woul d
have made her worse off; indeed, the record reflects that none of
these things occurred. See Hunt, 277 F.3d at 772 (affirmng the
district court’s grant of sunmary judgnent on constructive
di scharge where the enpl oyee felt deneaned by her reassignnent to
the night shift upon her return fromnedical |eave); Brown v.

Bunge Corp., 207 F.3d 776, 782-83 (5th Cr. 2000) (affirmng a
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grant of summary judgnent for the enpl oyer even where enpl oyee
had been denoted and received a reduction in job responsibilities

upon his return to work); MKethan v. Tex. Farm Bureau, 996 F.2d

734, 741 (5th Gr. 1993) (affirmng a sunmary judgnment grant to

t he enpl oyer where the enpl oyee clai ned he had been publicly
ridiculed and adnoni shed but failed to allege any of the other
constructive discharge factors). Moreover, that Mowbray had a
choice of three viable options concerning her post-nerger

enpl oynent wi th Defendants-Appellees indicates that a reasonable
enpl oyee woul d not necessarily have felt conpelled to resign
given that the other two options would have allowed her to remain
enpl oyed with the organi zation. See Haley, 391 F. 3d at 652
(noting that no constructive discharge occurred where the

enpl oyee had options other than resigning); Bozé v. Branstetter,

912 F.2d 801, 805-06 (5th Gr. 1990) (affirmng the district
court’s grant of sunmary judgnent to the enployer on constructive
di scharge where the enpl oyee had options other than resigning,
i ncluding using an internal grievance process). Based on the
summary judgnent record before us, Mowbray has failed to
establish any genuine issue of material fact, and Defendants-
Appel l ees are entitled to judgnent as a matter of | aw because the
evi dence does not support a finding of retaliation wthin the
meani ng of the FM.A

[11. CONCLUSI ON
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For the foregoing reasons, we AFFIRM the judgnent of the

district court.
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