United States Court of Appeals

Fifth Circuit
FILED
IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH CIRCUI T October 24, 2006

Charles R. Fulbruge llI
Clerk

No. 05-11435
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
CEORGE ERI C CARDONA,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 3:04-CR-246

Before JOLLY, DeMOSS, and STEWART, Circuit Judges.
PER CURI AM *

Pursuant to a plea agreenent, George Eric Cardona pl eaded
guilty to mail fraud and noney | aundering. He was sentenced to
75 nmonths of inprisonnment as to each count, to be served
concurrently, and to a three-year termof supervised release. In
his plea agreenent, Cardona reserved the right to challenge his

sentence under United States v. Booker, 543 U S. 220 (2005).

Cardona argues that he is entitled to resentenci ng under
Booker because the district court enhanced his sentence based on

facts that were not found by a jury or proven beyond a reasonable

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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doubt. Although Cardona was sentenced after the decision in
Booker, he contends that he was sentenced under a mandatory

gui del i nes schene because this court in United States v. Mares,

402 F.3d 511 (5th Gir.), cert. denied, 126 S. C. 43 (2005),

effectively made the CGuidelines mandatory by requiring a district
court to nmake “specific finding[s]” when inposing a sentence
out si de the guideline range.

After Booker, “[t]he sentencing judge is entitled to find by
a preponderance of the evidence all the facts relevant to the
determ nation of a QGuideline sentencing range and all facts
rel evant to the determ nation of a non-Cuidelines sentence.”
Mares, 402 F.3d at 519. Therefore, to the extent Cardona
contends that the district court was precluded from enhancing his
sentence based on facts that had not been either admtted by him
or found beyond a reasonabl e doubt by a jury, his argunent is
untenabl e. Further, Cardona’s argunent that this court’s
decision in Mares effectively nmade the CGuidelines mandatory is
unavailing. In Mares, this court noted that the Booker Court
left intact 18 U.S.C. 8§ 3553(c), which requires a district court
to explain the reasons for inposing a particul ar sentence,
i ncl udi ng one outside the guideline range. See Mares, 402 F. 3d

at 519 n.8. Accordingly, Cardona’ s sentence is AFFI RVED



