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Dani el Montes Jr. appeals fromthe district court’s grant of
nmotions for summary judgnent in favor of police officers and
prison officials and dism ssal of his federal and state cl ai ns.
Mont es argues that defendants Jeffery P. Ransom and Denarcus
Bl ack, who were arresting officers, used excessive force when
t hey handcuffed himtoo tightly. He argues that defendants
WIllie Faye Washi ngton and David Bonner, officials at the jail

while he was held in custody prior to his release, failed to

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



No. 05-11206
-2

| oosen his handcuffs. He argues, inter alia, that the district
court msapplied the law of this circuit when it dism ssed his
cl ai ns.

Handcuffing too tightly, w thout nore, does not anmount to

excessi ve force. See Tarver v. City of Edna, 410 F.3d 745, 752

(5th Gr. 2005); denn v. Gty of Tyler, 242 F.3d 307, 314 (5th

Cir. 2001). Moreover, adm ssible nedical evidence establishing
sone injury is required to satisfy the injury requirenent of an
excessive force claimbased on the application of handcuffs. See

Tarver 410 F.3d at 752 (citing, approvingly, Gumey v. Cty of

St. Paul, 324 F.3d 1003, 1008 (8th Gir. 2003)): dark v.

Anerica’ s Favorite Chicken Co., 110 F.3d 295, 297 (5th Gr.

1997). As the district court observed, photographs that Mntes
subm tted do not reveal anything other than m nor red marks and
perhaps a small anmount of swelling. Such mnor injuries are
inherently transient, are only de mnims, and are not

acti onabl e. See Tarver, 410 F.3d at 751-52; denn, 242 F. 3d at

314. Regarding Montes’'s conplaints of permanent injury, Montes’s
argunent fails to establish error in the district court’s
evidentiary ruling, which is in accord wwth this circuit’s
precedent establishing that unauthenticated docunents are not

conpetent summary judgnent evidence. See King v. Dogan, 31 F.3d

344, 346 (5th Cr. 1994); Haynes v. Pennzoil Co., 141 F.3d 1163

(5th Gr. 1998). The district court therefore did not err in

di sm ssing Montes’s clains of excessive force.
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To the extent that Montes is asserting that Washi ngton and
Bonner violated his constitutional rights by delaying or denying
medi cal care, Mointes’'s failure to establish “serious nedica
needs” that were overl ooked or denied, or “substantial harm”
defeats his claimthat Washi ngton and Bonner’s actions

constituted an Ei ghth Anendnent violation. See Easter v. Powell,

457 F. 3d 459, 462-65 (5th Cir. 2006). To the extent that Montes
is asserting that Washi ngton and Bonner are liable in a

supervi sory capacity, a supervisor cannot be |liable under § 1983,
where, as here, there is no underlying constitutional violation.

See Rios v. City of Del Rio, Tex., 444 F.3d 417, 425-26 (5th Cr

2006) .

Mont es al so argues that the fact that he was handcuffed in
an i nappropriate manner and forced to remain in handcuffs while
he was in custody violated equal protection. The district court
concl uded that Montes failed to adduce any evi dence that tended
to show that the defendants treated himany differently than
others who were simlarly situated or that the defendants
purposefully discrimnated against him Despite the district
court’s ruling, Montes's argunent before this court consists only
of conclusional assertions that the officials were black, he is
Hi spani ¢, and an unnaned bl ack judge wi th whom Montes has
previously had difficulty was involved in his arrest. Blue

brief, 22-23. Such conclusional allegations are insufficient to
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defeat a summary judgnent notion. See Hugh Synbns G oup V.

Motorola, Inc., 292 F.3d 466, 468 (5th Gr. 2002).

Montes al so contends that the district court should have
anal yzed his claimof conspiracy to violate his civil and equal
protection rights under the First Amendnent and Due Process
clause. Unlike in his argunent before this court, Mntes’s
all egations of a conspiracy resulting fromthe | aw enforcenent
officials’s reaction to his threat of lawsuit were tied to causes
of action under 42 U S.C. § 1985(2) and (3). Therefore, the
district court analyzed Montes’s clainms under 8§ 1985(2) and (3).
Montes fails to argue that the district court erred with respect
to his clainms of conspiracy under § 1985(2) and § 1985(3). He

t heref ore has abandoned t hese i ssues. See Gant v. Cuellar, 59

F.3d 523, 524 (5th Gr. 1995); Brinkmann v. Dallas County Deputy

Sheriff Abner, 813 F.2d 744, 748 (5th Cr. 1987). Regarding

Montes’ s argunent that the district court erred by failing to
consi der whether the officers’s response to his lawsuit threat
violated his rights under the First Amendnent, Due Process

Cl ause, Fourth, Eighth, and Fourteenth Anendnents, Montes did not
present this argunment to the district court. This court wll not
consi der argunents that were not presented to the district court.

See Little v. Liquid Air Corp., 37 F.3d 1069, 1071 n.1 (5th Gr.

1994) (en banc).
Montes argues that the district court erred when it

dismssed his state law clains. As the district court did not
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err inits dismssal of Montes's federal clains, the district
court did not abuse its discretion under 28 U S. C. 8§ 1367(c)(3)

when it dism ssed Montes’'s state | aw cl ai ns. See Priester V.

Lowndes County, 354 F.3d 414, 425 (5th Cr. 2004).

Montes al so argues that the district court abused its
discretion by failing to allow himto anmend his conplaint to add
a defendant. Mntes fails to explain why the district court’s
denial of his notion to file an anended conpl ai nt anounted to an
abuse of discretion when Montes sought to file an “unnaned
defendant” after he had previously been given | eave on one prior
occasion to file an anended conplaint, after he had filed an
anended conplaint, and after responsive pleadings were filed. He
al so sought to file the anended conplaint after the deadline
established in the district court’s scheduling order for filing
notions requesting joinder of additional parties or anmendnents of
pl eadi ngs. Moreover, Mntes did not subsequently identify in the
district court the party who he sought to add as a defendant.
Even if the district court abused its discretion in denying
Montes’s notion for | eave to anend his pleadings, a remand to the
district court to consider the nerits of Mntes’ s claimagainst
t he unnaned def endant woul d be a waste of judicial resources.

See Halbert v. Gty of Sherman, Tex., 33 F.3d 526, 530 (5th Gr

1994) .
Finally, Mntes raises a recusal argunment for the first tinme

on appeal. As Mintes’'s assertions do not establish good cause
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for why he did not file an affidavit requesting recusal of the

trial judge, nor do his assertions show exceptional circunstances
why this court should consider these issues for the first tine on
appeal, this court should decline to consider the argunent. See

Cay v. Allen, 242 F.3d 679, 681 (5th Gr. 2001).

For the foregoing reasons the judgnment of the district court

i s AFFI RMVED.



